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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FIRST JUDICIAL DISTRICT AT KETCHIKAN 

CITY OF CRAIG, ANNETTE ISLAND SCHOOL ) 
DISTRICT, ORGANIZED VILLAGE OF ) 
KASAAN, CRAIG CITY SCHOOL DISTRICT, ) 
CITY OF KASAAN, KLAWOCK CITY SCHOOL ) 
DISTRICT, NAUKATI WEST, INC., SOUTHEAST ) 
ISLAND SCHOOL DISTRICT, CITY OF THORNE ) 
BAY,PRINCEOFW ALES ISLAND COMMUNITY ) 
ADVISORY COUNCIL, CITY OF KLAWOCK, ) 
HYDABURG CITY SCHOOL DISTRICT, CITY ) 
OF HYDABURG, HYDABURG COOPERATIVE ) 
ASSOCIATION, ) 

Appellants, 

v. 

STATE OF ALASKA, LOCAL BOUNDARY. 
COMMISSION, and KETCHIKAN GATEWAY 
BOROUGH, 

Appellees. 

DECISION 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Filed in the Trial Courts 
State of Alaska 

First Judicial District 
at Ketchir,an 

FEB 182010 

Clerk of the Tria! Courts. 
By Dap i~Y 

Case No. lKE-08-04 CI 

Appellants have appealed the Local Boundary Commission's (LBC) December 5, 

2007 decision to approve, as amended, the Ketchikan Gateway Borough's (KGB) annexatio 

petition. Oral argument occurred on August 20, 2009. The court took the matter tmde 

advisement pending issuance ofthis Decision. The LBC's decision is affirmed. 

I. POINTS ON APPEAL 

Appellants' Statement of Points on Appeal sets forth the following claims: 

a. The LBC's decision was arbitrary and capricious, and constituted abuse of 
discretion. 
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j. 

k. 

1. 

The LBC's decision violated Article X, § 3 of the Alaska Constitl.ltion. 

The LBC's decision violated Article X, § 1 of the Alaska Constitution. 

The LBC's decision misinterpreted the Alaska Constitution. 

The LBC's decision misinterpreted decisions of the Alaska Supreme 
Court. 

The LBC's decision violated applicable statutes and regulations inasmuch 
as the annexation of uninhabited land, without Hyder, is not in the best 
interest of the State. 

The LBC's decision unfairly and improperly relied upon regulations 
adopted after the KGB annexation petition was filed. 

The LBC arbitrarily and capriciously adopted an interpretation of the 
Alaska Constitution proposed by the Department of Commerce, 
Community and Economic Development CDCCED) which contravened 
the proper Constitutional interpretation applied by the LBC in its decision 
on a nearly identical KGB annexation petition in 1999, and it did so 
without any consultation or opinion from the Alaska Attorney General. 

The LBC arbitrarily and capriciously adopted the DCCED's conclusions 
and recommendations in the DCCED's Preliminary Report despite those 
conclusions and recommendations being completely contrary to the LBC's 
1999 decision denying a nearly identical KGB annexation petition. 

The LBC arbitrarily and capriciously adopted the DCCED's conclusions 
and recommendations in the DCCED's Preliminary Report despite the 
conclusions and recommendations having come solely from one DCCED 
employee, an employee who applied for and was hired by the KGB as its 
Manager shortly after preparation of the Preliminary Report. 

The LBC denied Appellants Klawock Tribal Association, Naukati West, 
Inc., Craig Community Association, Hydaburg Cooperative Association, 
and the Prince of Wales Community Advisory Council (POWCAC) due 
process and equal protection by refusing the POWCAC's request that the 
LBC hire an independent person, not associated with the DCCED or the 
DCCED person who prepared the Preliminary Report, to prepare a new 
Prelinlinary Report. 

The LBC denied Appellants Klawock Tribal Association, Naukati West, 
. Inc., Craig Community Association, Hydaburg Cooperative Association, 
and POWCAC due process and equal protection by adopting the 
DCCED's Final Report lmowing that the DCCED employee who had 
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applied for and been hired as the KGH Manager was the supervisor of the 
person who prepared the DCCED's Final Report. 

The LBC denied Appellants Klawock Tribal Association, Naukati West, 
Inc., Craig Community Association, Hydaburg Cooperative Association, 
and POWCAC due process and equal protection by adopting the 
recommendations and conclusions of the DCCED's Final Report without 
requiring the DCCED to comply with 3 AAC 110.530. 

The LBC directed the KGB to file a petition to annex Hyder within five 
years but the LBC arbitrarily and capriciously failed to include that 
direction in its Order in its Statement of Decision. 

The LBC's decision violated 3 AAC 110.l60(a). 

The LBC's decision violated 3 AAC 110.170. 

TIle LBC' s decision violated 3 AAC 11 0.IS0. 

r. TheLBC's decision violated 3 AAC 110.190. 

s. 

t. 

u. 

v. 

w. 

x. 

The LBC arbitrarily and capriciously ignored the best interests of the 
State, which constituted an abuse of discretion. 

TIle LBC's decision violated AS 29.06.040. 

TheLBC's decision violated 3 AAC 110.195. 

The LBC's decision was arbitrary and capricious and denied due process 
and equal protection to Appellants Klawock Tribal Association, Naukati 
West, Inc., Craig Community Association, Hydaburg Cooperative 
Association, and POWCAC as the LBC found that transferring 
approximately $1,200,000 of annual federal funding from school districts 
in the unorganized borough to the KGB was not "relevant in terms of the 
applicable standards" even though the KGB would not provide 
educational services to a single additional child as a result of its 
annexation petition being approved. 

The LBC' s decision violated the rights of all persons living in the 
unorganized borough in Southeast Alaska under Article X, § 3 of the 
Alaska Constitution. 

The LBC acted arbitrarily and capriciously as. to all Appellants, and 
violated the due process and equal protection rights of Appellants 
Klawock Tribal Association, Naukati West, Inc., Craig Community 
Association, Hydaburg Cooperative Association, and POWCAC, and of 
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all persons living in the unorganized borough in Southeast Alaska, by 
refusing to fully and fairly investigate the appearance of a conflict of 
interest of the DCCED employee who prepared the Preliminary Report, 
which the LBC adopted nearly whole, and who supervised the DCCED 
person who prepared the Final Report, adopted nearly in whole by the 
LBC.' 

The LBC acted arbitrarily and capriciously as to all Appellants, and 
violated the due process and equal protection rights of Appellants 
Klawock Tribal Association, Naukati West, Inc., Craig Community 
Association, Hydaburg Cooperative Association, and POWCAC, by 
refusing to include in the record the material and information requested to 
-he-inCll.ldedhY theCi1y 6fCraig-aiJd -tllel'rince 6fWitles C6Ir1lTIliirity 
Advisory Committee. 

All of the Appellants have raised certain issues. Some of the Appellants hav 

raised other issues. So there are two sets of briefing. 

Appellants' first brief addresses claims common to all of the Appellants. 

Appellants therein state the following points: 

A. 

B. 

c. 

Did the LBC err in interpreting Article X, § 1 and Article X, § 3 of the 
Alaska Constitution as encouraging the expansion of existing organized 
boroughs in the same manner as the Constitution encourages the formation 
of organized boroughs, regardless of the adverse consequences to persons 
in the unorganized borough, who have equal constitutional status with 
persons within unorganized boroughs? 

Did the LBC act arbitrarily and capriciously, and contrary to principles of 
stare decisis and res judicata, when it reversed its 1999 decision in which 
it denied on constitutional grounds a nearly identical KGB annexation 
petition? 

Did the LBC fail to properly apply the "best interests of the state" standard 
set forth in AS 29.06.040(a) and 3 AAC 110.980, thereby violating Article 
X, § 3 of the Alaska Constitution, by declaring that the adverse financial 
impact of the proposed annexation on the persons in the unorganized 
borough was not "relevant under the applicable standards"? 

1 The City of Craig states here in Point on Appeal No. 24 that the Final Report was adopted 
nearly in whole by the DCCED. It appears in context that they meant to state that the Final 
Report was adopted nearly in whole by the LBC. 
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D. Does the "Order of the Commission" require the KGB to annex the 205 
square mile Hyder enclave within five years (by December 5, 2012) and, if 
so, does the LBC have the authority to enforce the order or void or 
dissolve the annexation? 

The second brief was filed by Naukati West, Inc., the Organized Village of 

Kasaan, the I-Iollis Community Association, the Hydaburg Cooperative Association, and 

POWCAC. These Appellants therein state the following points: 

A. The LBC acted arbitrarily and capriciously when it failed and refused to 
.. require the DCCEDto submit a FinalRepbrt thatfullyand faitlycomplied . 

with 3 AAC 110.530, thereby denying Appellants due process. 

B. The LBC acted arbitrarily and capriciously by deviating from it historical 
and regulatory policy by creating the Hyder enclave and retroactively 
applying regulations adopted after the KGB filed its annexation petition to 
support its decision, which denied the Appellants due process. 

C. The LBC denied Appellants and the people in the lUlOrganized borough 
their rights to a fair hearing and to an impartial decision-malcer, thereby 
denying them due process. 

D. The LBC erred in holding that Article X, § 1 of the Alaska Constitution 
requires the court to uphold LBC decisions approving annexations 
whenever there is a reasonable basis for the decision. 

---r6-.�----~~--~--~~_,------_,~_,----~~,,~~~~--~~--~_,-------I----------
E. Appellants have sought and are entitled to relief consistent with due 

17 process. 

18 Points on Appeal not briefed are deemed waived.2 

19 ll. JURISDICITION 

20 TIus court has jurisdiction to review the LBC's December 5, 2007 decision pe 

21 Alaska Rule of Appellate Procedure 601(b), AS 22.10.020(d), AS 29.06.040(a), 3 AAC 110.620. 

22 
and AS 44.62.560. 

23 

24 

25 
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1lI. STANDARD OF REVIEW 

Alaska Supreme Court has recognized that: 

In reviewing administrative decisions ... [there] are at least four principal standards 
of review. "These are the 'substantial evidence test' for questions of fact; the 
'reasonable basis test' for questions of law iovolviog agency expertise; the 
'substitution of judgment test' for questions of law where no expertise is 
involved; and the 'reasonable and not arbitrary test' for review of administrative 
regulations." We review an agency's ioterpretation of its own regulation under 
the reasonable basis standard, deferring to the agency unless the ioterpretation is 
')Jlairllx~rr-~neousandincon~istentwiththe_~~[S11lati_on.' Vj e revie~questions of 
law and issues of constitutional interpretation de novo under the substitution of 
judgment standard.3 

"Substantial evidence is evidence that a 'reasonable mind might accept a 

adequate to support a conclusion. ",4 An appellate court does not "reweigh the evidence no 

choose between competing factual ioferences,',5 and the court must uphold an admioistrativ 

agency's decision if it is support by substantial evidence "[ e ]ven though there are competin 

facts that might support a different conclusion. ,,6 An appellate court may reverse an agency' 

decision "only if [it] 'cannot conscientiously find the evidence supportiog [the agency' 

decision] is substantial'." 7 

2 Lyman v. State, 824 P.2d 703, 706 (Alaska 1992); State v. O'Neill Investigations, Inc .. 60 
P.2d 520, 528 (Alaska 1980). 
3 Simpson v. CFEC, 101 P.3d 605,609 (Alaska 2004) (quotiog Jager v. State, 537 P.2d 1100, 
1107 n. 23 (Alaska 1975), See a/so, May v. CFEC, 175 P.3d 1211, 1215 (Alaska 2007), Lallth v. 
State, 12 P.3d 181, 184 (Alaska 2000) (quoting Bd. of Trade, Inc. v. State, Dep't of Labor, 
Wage & HOllr Admin., 968 P.2d 86, 89 (Alaska 1998)). 
4 May, 175 P.3d at 1216 (quotiog Cleaver v. CFEC, 48 P.3d 464, 467 (Alaska 2002) (internal 
citation and quotations omitted)). 
5 State of Alaska, Division ofCOJporations, Business and Professional Licensing v. Platt, 16 
P.3d 595, 601 (Alaska 2007) (quoting Doyon Universal Services v. Allen, 999 P.2d 764, 76 
(Alaska 2000)). 
6 Platt, 169 P.3d at 601. 
7 PowercOJp Alaska, LLC v. State, Alaska Industrial Development and Export Authority, 171 
P.3d 159, I 63 (Alaska 2007) (quoting Leigh v. Seekins Ford, 136 P.3d 214,216 (Alaska 2006 
(citation omitted)). 

, 
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l Appellants requested that the court expand the record by including additional 

2 documents and by holding an evidentiary hearing to address their claims relating to Mr. 

3 
BocldlOrst applying for and being hired as the KGB Borough Manager while the KGB' 

4 
mmexation petition was pending before the LBC. The court granted the request for a hearing and 

5 

allowed the submission of most of the requested documents for reasons discussed in its Augus 
6 

12, 2008 Memorandum and Order. The court exercises its independent judgment based on th 
7 

.. -evidenceili the record in deciding thesec1tiirrls. 8 

B 

IV SUMMARY OF DECISION 
9 

lO a. The court applied its independent judgment in reviewing the LBC's 

II interpretations of Article X, § 1 and Article X, § 3 of the Alaska Constitution. The LBC' 

l2 analysis and the LBC's decision were based on a correct interpretation of the same. 

l3 

l4 

l5 

l6 

l7 

lB 

19 

20 

2l 

22 

23 

24 

25 

b. The LBC did not err in interpreting or applying the standards set forth in Articl 

X, § 1 and Article X, § 3 of the Alaska Constitution to the KGB's 2006 annexation petition. 

c. The Stm'e Decisis doctrine, as stated in May v. State, Commercial Fisherie 

Elltry Com11lissioll/o applies to LBC decisions. The LBC did not violate the doctrine wi 

respect to the 2006 KGB annexation petition. 

d. The res judicata doctrine does not apply to LBC decisions. If it did, it would no 

apply to the 2006 KGB annexation petition. 

e. The LBC did not err in finding that approval of the 2006 KGB annexatio 

petition, as mnended, was in the best interests of the state. 

, See, AS 44.62.570(c), (d); Alaska Appellate Rule 609(b)(1), (b)(2). 
, TIle LBC's decision incorporated DCCED's llilalyses by reference so references to the LBC in 
tins context also include references to DCCED. 
10 168 P.3d 873 (Alaska 2007). 
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1 f. The LBC's decision to proceed with the November 7, 2007 Decisional Meetin 

2 did not violate due process. 

3 
g. The enforceability or lack of enforceability of the LBC's direction to the KGB to 

4 
file a petition to annex Hyder within five years does not render the KGB's annexation void a 

5 
walTant the court dissolving the annexation. 

6 

h. DCCED's Final Report complied with the requirements aD AAC 110.530. 
7 

1. Mr. Bockhorsi had a conflict 6fillteresfat tliepoiiif tliaflieoeca.rn£awaTe lliai th 
8 

9 
KGB was soliciting applications for its Borough Manager position and he had an interest in 

10 
applying. TIns occUlTed after he had completed work on DCCED's 2007 Prelinllnary Report. 

11 He recused llimself. He had no further involvement with the KGB's annexation petition. He did 

12 not attempt to CUlTy favor with the KGB through the Prelinllnary Report. The Prelimin 

13 Report set forth his long-standing professional views. 

14 J. The LBC did not err by not asking tlie Attorney General's Office, or anothe 

15 agency, to investigate Mr. Bockhorst's situation. The LBC did not err by not rejecting the 2007 

16 
DCCED Preliminary and Final Reports. The LBC did not err by not continuing the November 6, 

17 
2007 LBC Hearing or its November 7, 2007 Decisional Meeting. 

18 
k. Mr. Bockhorst's situation did not impact DCCED's or the LBC's handling of th 

19 

2006 KGB annexation petition as he recused himself as soon as the conflict situation arose. 
20 

21 
There is no apparent conflict of interest. There is no appearance of impropriety. There is no 

22 
related due process violation. 

23 1. The LBC did not err in fmding that the Hyder enclave satisfied the requirement 

24 of 3 AAC 110.190. The LBC did not act arbitrarily or capriciously with respect to the Hyde 

25 enclave. 
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m. The LBC did not violate Appellants' due process rights. It has not been sho 

that the LBC was partial or biased. It has not been shown that Mr. Bocldlorst was a "fox -in-the 

chicken-coop" on behalf of the KGB. Mr. Boclillorst's drafting the 2007 Preliminary Report i 

not analagous to the situation presented in Vaska 1'. Statell and does not create an appearance oj 

impropriety or otherwise warrant the relief sought. 

V.RECORD 

The court's reCitation of the eviclencein· the record is lengthy. There· are tlrre· 

reasons. First, the original record is extensive. Second, the record has been substantiall 

enlarged to include: the LBC staffs Preliminary and Final Reports and the LBC's 1999 decisio 

on the KGB's 1998 annexation petition; other additional documents; and, testimony presented 

during the October 2008 evidentiary hearing. Third, the evidence in the record is critical to th 

court's decisions on the issues presented. 

a. KGB's 1998 Annexation Petition 12 

The KGB submitted an annexation proposal to the LBC on February 28,1998.13 

Bill Rolfzen of the Ofiice of the Commissioner of the Department of Communi 

and Regional Affairs (DCRA) sent Dan Boclillorst, LBC Staff member, several pages 0 

information on historical federal national forest receipt payments to the 

federal payments in lieu of taxes (PILT).14 

11 955 P.2d 943 (Alaska App. 1998). 
12 The documents referenced in this section were not part of the LBC record with respect to th 
KGB's 2006 annexation petition. 
13 R.1018. 
14 R. 1233-46. 
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DCRA prepared a Preliminary Report on the KGB's proposal. Patrick Poland. 

Director of the Municipal & Regional Assistance Division of the DCRA, forwarded th 

Preliminary Report to the LBC Chair Kevin Waring on October 2, 1998. 

Director Poland noted in his transmittal letter that: the proposed area include 

99.7% of the KGB's model boundary but does not include Hyder or Meyers Chuck; the propose 

area is largely lmdeveloped and inhabited by about 25 people; the annexation would increase th 

KGB's NFR andPILT payments by some $350,000 per year; aila;tliis-iricrease "would come a 

the expense of' twenty entities in the unorganized borough in Southeast Alaska. ls I-Ie stated: 

DCRA recognizes that Article X. § 1 of Alaska's Constitution promotes 
extension of organized borough government. Further, DCRA has concluded that 
the area in question has stronger ties to the KGB than it does to adjacent areas of 
the unorganized borough. That conclusion is significant because Article X, § 3 .. 
. mandates that each borough embrace an area and population with common 
interests to the maximum degree possible. 

However. DCRA' s preliminary report takes the position that the two 
constitutional principles noted above should be given significantlv diminished 
weight in tins particular case because of the nature of the KGB annexation 
proposal. Again, the territory proposed for annexation is mostly undeveloped and 
uninhabited Tongass National Forest lands. Further, the exclusion of Hyder and 
Meyers Chuck suggests that the KGB annexation proposal was designed and 
initiated to boost ... revenues but avoided added borough service responsibilities. 
The characteristics of the KGB annexation proposal coupled with tile adverse 
financial consequences for 20 entities in the unorganized borough led to DCRA's 
prelinlinary conclusion that tlle KGB annexation proposal should be denied. 

DCRA recognizes tlmt decisions made by tile LBC often have statewide 
implications and tllat the action to be talcen by the LBC in this instance may 
influence future borough boundary proposals. As such, DCRA has invited 
comment . . . from each organized borough . . . In addition, DCRA has asked 
experts on borough govefl1l11ent in Alaska such as Vic Fischer to review and 
comment .... 

15 R. 1257-58. Emphasis is added throughout unless otllerwise noted. 
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And, 

And, 

DCRA's Preliminary Reportl6 included the following information: 

"This report is preliminary in the sense that it is issued as a draft for public review 
and comment . . . The law requires . . . issue a fInal report after considering 
written comments on this draft report. Often ... preliminarv reports to the 
[LBC] become final without modification. If such occurs in this instance. it 
will be announced by letter that will serve to meet the requirement for a fInal 
report. If circumstances warrant otherwise. DCRA will publish a separate fInal 
report. " 17 

"Policvdirection concerning ... recommendationsiothe [tBe} was provided by 
the following DCRA policv makers: Mike Irwin, Commissioner, DCRA, Lamar 
Cotton, Deputy Commissioner, DCRA, Patrick Poland, Diiector, Municipal & 
Regional Assistance Division, DCRA. Written by: Dan Bockhorst, Local 
Boundary Commission Staff.,,18 

DCRA noted that the KGB proposal: 

"is nearly identical to 'model boundaries' defined for the KGB by the [LBC] in 
1991. However, the boundaries proposed by the KGB exclude an estimated 17.9 
square miles around Hyder and also exclude approximately 3.5 square miles 
around Meyers Chuck, whereas the LBC's model boundaries include those two 
unincorporated settlements ... The KGB states that Hyder and Meyers Chuck 
were excluded ... because, 'neither community meets the requirement for strong, 
cultural, social and economic ties to the KGB. ",19 

"The proposed post -armexation boundaries . . . would encompass 99.7% of the 
territory within its model boundaries. Model borough boundaries were defined 
throughout the state (with emphasis on unorganized territory) by the LBC from 
1989 through 1992. In undertaldng the project, the LBC recognized that the 
unorganized borough does not embrace an area and population with common 
interests to the maximum degree possible as required bv Art. X. § 3 of Alaska's 

. . ,,"0 constitution. -

16 R. 1033-48. 
17 R. 1034. 
" R.1035. 
19 R. 1042-43 (Italics in the original). 
20 R. 1043 n. 2. 
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1 DCRA noted that the proposed aJmexation would more than quadmple the size oj 

2 the KGB but the KGB "is currently a very small borough, less than one-tenth the size of th 

3 
average organized borough in Alaska .. [and] is less than one-sixth the size of the median size oj 

4 
all organized boroughs." 21 

5 
DCRA placed emphasis on two newspaper quotes: one from then KGB Plannin 

6 

Director Bob Bright that the "primary driver" for the aJIDexation petition was the revenues tha 
7 

.. ·UieKGBwourareceive;· riria;the·otiier from Craig State Representative Jerry Maclde that tll 
8 

9 
KGB's annexation proposal was a "land grab.,,22 

10 DCRA received 24 relatively short written comments expressing opposition to 0 

11 concern with the KGB proposal. The commentators included POWCAC, the City of Craig, and 

12 ti1e Annette Island School District. The DCRA did not address each comment. Instead i 

13 provided svnopsis of the "general points expressed". Those points included the negativ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

financial impact the aJIDexation would have on fifteen cities in SE Alaska and the unincorporated 

community ofMetiakatla. 23 

1. 

2. 

3. 

21 R. 1043. 
22 R. 1043-44. 
23 R. 1044-46. 

" R. 1046-48. 

DCRA noted that the KGB's rebuttal to the comments24 included: 

The LBC' s decision should not be based on its impact on the cities in the 
unorganized borough fortuitously receiving national forest receipts. 

The affected areas in the unorganized borough do not object to 
governmental authority. They receive services from the State. They 
instead object to having to pay for ti1e services they receive. That is not a 
valid reason for rejecting ti1e petition. 

Meyer's Chuck and Hyder have greater ties with oti1er areas, Meyer's 
Chuck with Prince of Wales Island and Hyder with Stewart, B.C. 
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4. With respect to the criticism that KGB services are not needed because 
they are being provided by the State, the focus should be on why the State 
is providing services typically provided by local government. 

5. Annexation would extend the KGB's education, land use planning, 
eminent domain power, emergency disaster powers, alcohol regulation, 
parks and recreation services, voter services, economic development 
powers, and animal control protection to the annexed area. 

6. "The KGB recognizes that many of the critics wish to maintain the status 
quo. This includes the current allocation of National Forest Receipts, and 
have the State provide services without local taxes to pay for those 

.. servlces~ However,fuoseconcemsare notrelevallt reasons for deriialof 
the petition. If the area proposed for annexation is to be within a borough, 
the KGB is the most rational choice. Further, services offered by the KGB 
would benefit the area proposed for annexation. Annexation would better 
allow the KGB to orchestrate planned development of mining, 
infrastructure, and economic development of the area. ,,25 

DCRA noted that it must analyze: 

"the KGH annexation proposal in terms of the legal standards and associated 
constitutional principles relating to annexation of territory to organized boroughs. 
The legal standards encourage borough annexation proposals to be exannned in 
the context of the proposed post-annexation boundaries of the borough ... The 
same is true for the constitutional principles relating to boroughs. ,,26 

DCRA first analyzed whether the KGB's proposed annexation satisfied th 

requirements of Article X, § I of the Alaska Constitution. Article X, § I reads: 

The purpose of this article is to provide for maximum local self-government with 
a minimum of local government units, and to prevent duplication of tax-levying 
jurisdictions. A liberal construction shall be given to the power of local 
government units. 

DCRA noted that, with respect to the maximum local self-government provision. 

the Alaska Supreme Court in Mobil Oil v. Local Boundary CommissiOlP had stated that: "Asid 

from the standards for incorporation . . . there are no limitations in Alaska law on th 

2S 25 R. 1048. 
26 R. 1048 (italics in original). 
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organization of borough governments. Our constitution encourages their creation.,,2B DCRA 

further stated that: 

"Some might argue that the conclusion reached by the Supreme Court concerning 
Article X. § I applies only to borough incorooration. not borough annexation. 
DCRA would disagree with such a rigid interpretation. Borough annexation 
is. in effect, the incorporation of new territory into an existing borough. The 
standards governing borough annexation are virtuallv identical to those relating to 
borough incorporation. 

In support of tins view, DCRA notes tIlat tile LBC recently emphasized the 
sTgllificanc-e -of tli-econstlt1.ltioriiil·· pnncIpfe iinssu;;-WitIl re gardtoan-actioncitlier" 
tIlan borough incorporation. ,,29 

DCRA examined the character of the territory at issue. It noted that 9S.2% ofth 

land proposed for annexation is part of the Tongass National Forest. And that this: 

"figure is comparable to the existing land use characteristics witIrin the KGB. It 
12 is also less than the percentage of Tongass land within both the City and Borough 

of Juneau and the City and Borough of SitIca. "JO 
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DCRA also noted that: 

"In 1974, the Alaska Supreme Court ruled that our constitution encourages 
the extension of organized borough government. The court also noted that 
boroughs were intended to be regional governments that include lands for which 
there was no particular need for municipal government. .. 31 

"Critics and supporters of the KGB annexation proposal rnight offer strildngly 
different views on tlris material issue. Specifically, critics may interpret the Court 
to have meant that it may be necessary, but not especially desirable, to include 
lands in a borough for which tIlere is no municipal purpose in order to linlc 
communities tIlat have social, economic, cultural and other ties ... In the context 
of the KGB annexation proposal, tImt view suggests that as long as Hyder and 

27 S18 P.2d 92,101 (Alaska 1974). 
2' R. 10SO. 
29 R. 1 OSO-Sl. The referenced recent action involved a petition to detach 648 square miles fro 
the Matanuslca-Susitna Borugh. 
JO R. 10S2 (italics in original). 
31 R. 10S2. DCRA here is referring to the lIfobil Oil v. Local BOlilldalJI Commission decisio 
(See, R. 10S3). 
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Meyers Chuck are excluded from the KGB annexation proposal, Article X, § 1 of 
Alaska's constitution offers little, if any, support for the armexation. 

In contrast, supporters of the KGB armexation mav argue that the Court indeed 
views Article X, § 1 ... as encouraging the extension of borough government to 
all parts of the unorganized borough regardless of the need for borough 
government. This argument would stress that it is critical to harmonize Article X, 
§ 1 with Article X, § 3 ... [which] requires that each of the 656,424 square miles 
in Alaska - from the most developed area to the most remote part of the state - be 
included within an organized or unorganized borough ... TIns view suggests if 
any unorganized area of Alaska has stronger ties to an organized borough than it 
does to other unorganized areas, Article X, § § 1 and 3 favor the inclusion of that 
unorganized area with the organized borough; eVen-if the need for services in the" 
unorganized area is minimal or non-existent. In the context of the KGB 
annexation proposal, tlIis view suggests tllat Article X, § § 1 and 3 support 
armexation of the largely uninhabited and undeveloped territory. 

DCRA recognizes tllat the LBC has broad discretion in applying the 
constitutional principles and standards ... 

DCRA policy makers take the position that the constitntional principle at 
issue should be given diminished weight in this instance because the area 
proposed for armexation is so sparsely inhabited, largely undeveloped, and 
contains minimal privately owned lands. Further: DCRA policy makers consider 
the constitutional principle at issue to take on diminished significance in this 
instance as a result of the Petitioner's decision to exclude Hyder and Mevers 
Chuck. It is incongruous to advocate armexation on the grounds that it will 
promote 'maximum self-government'. yet exclude tile only significant settlements 
in the immediate vicinity. While the LBC has authority to amend tile armexation 
petition to include Hyder and Meyers Chuck, such an action would be 
unprecedented given the opposition to such both by the Petitioners and residents 
of the territory in question. In DCRA's view, any proposal to expand the KGB 
armexation proposal to include Hyder or Meyers Chuck would necessitate 
additional study and deliberation on the part ofDCRA and others.,,32 

DCRA concluded that: 

"Based on tile foregoing discussion, it is concluded that armexation of the 
territory in question to the KGB is encouraged to some degree by Article X, § 1 
of the Constitution of the State of Alaska. The LBC has held that 'as a matter of 
pubic policy, great importance should be placed on the constitutional provision 
calling for maximum self-government.' However. DCRA policv makers 
consider the particular circunlstances associated with the pending mmexation 

" R.I054-55 (Italics in original). 
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proposal to be an exception. In tlIis instance, DCRA policy makers take the 
position that the KGB annexation provides little foundation to conclude that it 
significantly serves the constitutional principle of maximum local self­
government. "JJ 

DCRA next analyzed the "promotion of a minimum of local government units" 

portion of Article X, § 1. The DCRA noted that: 

"The law does not require that a borough annexation minimize the number of 
local goverrunent units. Instead, annexation is encouraged by the constitutional 
poJicy ifitreduces the number oflocal government units."J4 

DCRA found it highly unlikely that any new local governments would be forme 

in the area proposed for annexation. DCRA then noted that: 

"DCRA has, however, observed on previous occasions that the constitutional 
policy of minimizing the number of local government units is an important factor 
in shaping the character of borough government. Another provision of the 
constitution, Article X, § 3 mandates that each borough embrace an area and 
population with common interests to the maximum degree possible. Viewed 
alone, Article X, § 3 might be construed to promote single community boroughs 
since all communities are, to varying degrees, unique. By harmonizing Article X, 
§ 3 with the policy of minimizing the number of governments . . . boroughs 
conceptually take on the character oflarger. natural regions." 

DCRA observed that when the citizens of Ketchikan petitioned for incorporation they propose 

an area of only 75 square miles and that if that and similar petitions had been approved then ther 

18 would be more than the current 16 organized boroughs. "Thus, in a general sense, large 

19 boroughs result in fewer local goverrunents. "J5 

20 

21 
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23 

24 

25 
33 R.I055. 
34 R. 1056. 
)5 R.I057. 

MEMORANDUM AND ORDER 
City of Craig et al. v. LBC and KGB, Case No. IKE-08-04 CI 
Page 16 of305 Alaska Court System 



1 DCRA concluded that the KGB's proposed annexation would not directly resul 

2 in a reduction in the number of local governments nor would it limit the creation of any local 

3 
governments that may be fonned in the foreseeable future. 36 

4 
DCRA noted tlmt critics of the KGB annexation proposal had clairoed that th 

5 

lapse of tiroe between tlle KGB's incorporation and the filing of the petition (35 years) should 
6 

result in the KGB having lost the opportunity to expand its boundaries or in the LBC applying 
7 

... -- ·lieightenedbufdeii-6r proof. DCRArespoilded by sta.tililrtliat:"flexibility-is~challmark oi 
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Alaska's local government structure.,,]7 This includes flexibility with respect to boundaries.] 

DCRA noted that: 

"In broad terms, borough boundaries are principally changed for two reasons. 
The first is tlmt social, cultural, economic, and other interests have evolved in 
some significant fashion since39 the boundaries were established ... manner. .. 

The second principal reason for borough boundary changes is that there is an 
opportunity to increase the extent to which existing boundaries of a borough can 
be brought into greater conformity with the standards for borough incorporation 
and constitutional principles for boroughs. In a number of instances, initial , 
borough boundaries may have been deemed 'acceptable', but were not necessarily 
ideal. Variance between formal and ideal boundaries ... is reflected in the fact 
that five of the existing siAieen organized boroughs currently have model 
boundaries encompassing territory within the unorganized borough. ,,40 

3G R. 1057. DCRA's analysis of this standard is limited to 1 Y, pages. 
37 R. 1057. DCRA cited Article X, § 12 and excerpts from the State Constitutional Convention. 
CR. 1057-59). 
" R. 1058. 
39 DCRA discussed the situation in which tlle area including and surrounding the new Red Do 
mine was detached from tlle North Slope Borough on the condition it be included in an organized 
borough to be formed in the Northwest Arctic. 
" R.l059. 
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DCRA noted that the LBC's efforts to set model borough boundaries focused 0 

the unorganized borough and "may not fully reflect variances between current and ideal 

boundaries of all existing boroughs.,,41 And that: 

"Several of the borough boundary changes in the past have, at least partially, been 
undertaken on the basis that they enhance the degree to which borough boundary 
standards are satisfied. One example, in particular, is remarkably similar in 
character to the pending KGB annexation proposal. 

In January 1974 the Haines Borough petitioned the LBC for the annexation of 
appr-oxilliateIY-L!10n 

square miles. The-area S()I.til\11 for aImexati()riuwas 
uninhabited. Nearly all of land in the territory ... was part of [the] Tongass 
National Forest. The only significant development in the territory was the 
cannery at Excursion Wet. .. 

In its Report ... DCRA concluded that the ... proposal failed to meet applicable 
standards ... 42 The LBC, however, disagreed with DCRA's recommendation. 
The Conunission found: 

'That there is a likelihood that future growth and development of 
the Haines Borough will occur within the territory and annexation. 
.. will enable the Borough to assist in meeting burdens and 
receiving benefits of that development, notwithstanding the fact 
that the I-Iaines Borough as a borough of the third class is 
precluded from formally engaging in the function of planning, 
platting, and zoning. Additionally, the Commission finds that the 
anticipated economic growth in the territory, particularly as it 
relates to the forest and fishing industries, is inextricably tied to the 
economy of the Haines Borough maldng it necessary that that 
municipality be involved in the plamling and control of future 
economic growth in the territory.' 

... In 1975 the Alaska Legislature concurred with the LBC's decision ... the 
annexation took effect March 7, 1975. As a result of the annexation, the Haines 
Borough gained more than $4 million in revenues. ,,43 

41 R. 1060 (italics in original). The example of the formation of the Matanuska-Susitna Boroug 
was discussed. 
'12 R. 1062-63. 
43 R. 1062-64 (quoting the May 5,1974 Decisional Statement). 
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DCRA provided a Table which showed that the KGB boundaries have never been 

altered but the boundaries of two-thirds of the other organized boroughs have been changed a 

least once. The Table (Table 3) shows that the Anchorage Borough bOlmdaries have been 

changed three times, the Fairbanks Borough boundaries three times, the Haines Borough 

boundaries twice, the Kenai Peninsula Borough bOlmdaries three times, the Kodial( Island 

Borough boundaries twice, and the Matanuska-Susitna Borough boundaries three times 44 

DCRAnoted iliaf tlieperlillenf constifutionru pnnciplesare siilf-executmg, but tli 

LBC has also been charged statutorily to develop standards for borough armexation. 

purpose is three-fold: the standards expose the LBC's decision-malcing to public view; standard 

provide guidance for local governments contemplatiilg armexations; and, standards objectify th 

pertment criteria for decision-malcing.45 

DCRA concluded that the fact that the KGB has waited 35 years to attemp 

armexation does not place a greater burden on the KGB. 46 

DCRA next considered whether the KGB proposal satisfied the requirements 0 

Article X, § 3 of the Alaska Constitution. Article X, § 3 provided that: 

The entire State shall be divided mto boroughs, organized or unorganized. They 
shall be established m a marmer and accordiilg to standards provided by law. The 
standards shall mclude population. geography. economy. transportation. and other 
factors. Each borough shall embrace an area and population with common 
mterests to the maximum degree possible. The legislature shall classify boroughs 
and prescribe their powers and functions. Methods by which boroughs may be 
organized, incorporated, merged, consolidated, reclassified, or dissolved shall be 
prescribed by law. 

44 R.1064. 
45 R. 1065 (citingPol't Valdez Co., Inc. v. City 01 Valdez, 522 P.2d 1147, 1155 (Alaska 1974)). 
45 R.I066. 
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DCRA fIrst discussed the unorganized borough. The DCRA noted that th 

unorganized borough was established by the Legislature in 1961 and that: 

"While the action of the 1961 Legislature may meet the letter of the law requiring 
the state to be 'divided' into boroughs, it failed to closely conform to a related 
provision of the constitution. Bv creating a single borough comprised of the 
entire state. the 1961 Legislature neglected the mandate in Article X. §3 that each 
borough embrace an area and population with common interests to the maximum 
degree possible. . . Today, the unorganized borough contains an estimated 
374,843 square miles - 57% of Alaska. It ranges in a non-contiguous fashion 
from the southernmost tip of Alaska to an approximately 150 miles above the 
AIaic"'CiICTe.-:·~ Insnort-'-the-unorganized bOfo1.igllis-compriseQofa-vast'area' 
with extreme/v diverse interests. This is particularly evident from the fact that the 
unorganized borough spans so many house election districts, census districts, 
regional education attendance areas, regional Native corporations, and model 
borough boundaries ... ,,47 

DCRA observed that the LBC has taken the position that Article X, § 3 applies t 

organized boroughs and the unorganized borough. So the LBC compares the ties between th 

petitioner and the area proposed for annexation and not the ties between the area and adjacen 

areas of the unorganized borough. In this case: "[ e ]ven if the LBC were willing ... to compar 

the ties of the territory in question to a select adjacent portion of the unorganized borough, ther 

is no question that the territory has more in common with the KGB. ,,48 

DCRA concluded: 

"Given the extreme diversity of the unorganized borough, coupled with the 
proximity of the territory proposed for annexation to the KGB, the territory 
unquestionably has stronger ties to the KGB than it does to the rest of the 
unorganized borough ... However. while annexation would better satisfy the 
constitutional mandate for KGB boundaries encompassing maximum common 
ioterests than is the case currently. DCRA policy makers again conclude that 
the constitutional principle at issue should be given diminished weight in this 

" R. 1067-69 (italics in origioal). 
48 R. 1069. DCRA then considered election district boundaries, the 1963 Mandatory Borough 
Act, the KGB's 1963 incorporation, census area boundaries, the KGB's relationship with th 
Cleveland Peninsula, the USFS Ketchikan Ranger District, the Misty Fjords National Monument. 
the Tongass National Forest, and the KGB's model borough boundaries., (R. 1069-79). 
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instance because of the Petitioners' decision to exclude Hyder and Meyers Chuck 
from its annexation proposal. It is incongruous to advocate annexation on the 
grounds of common interests with largely unpopulated territory. but then exclude 
the only significant settlements in the KGB model boundaries. It is also stressed 
that the J-lvder exclusion would create an enclave within the KGB. The 
Commission has a formal policv to avoid enclaves within boroughs as reflected in 
19 AAC 10.200(2).,,49 

DCRA next considered whether the KGB proposal satisfied the requirements oj 

19 AAC 10.l60(b). 19 AAC 10.l60(b) provided: 

.. TllecorriIDiiillcationsmediaand the land; wiiter;-ancraii fransportiifiiii1 fa-cilifies 
throughout the proposed borough or unified municipality boundaries must allow 
for the level of communications and exchange necessary to develop integrated 
borough or unified municipality government. In this regard, the commission will, 
in its discretion, consider relevant factors including: 

(1) transportation schedules and costs; 

(2) geographical and climatic impediments; 

(3) telephonic and teleconferencing facilities; and 

(4) electronic media for use by the public. 

DCRA noted that in the borough incorporation context, the Alaska Supreme Co 

in Mobil Oil CO/po had found that a comparable requirement had been satisfied even though th 

new borough would encompass some 97,121 square miles but have only 3,384 inhabitants.s 

The DCRA then considered the transportation links between Ketchikan and Hyder and between 

Ketchikan and Meyers Chuck, even though neither was in the area proposed for annexation. 5 
I 

DCRA concluded that: 

"The territory proposed for annexation is sparsely populated. Like all parts of 
Southeast Alaska except Haines, Skagway, and Hyder, marine and air 
transportation provide the only means of access to the territory proposed for 

49 R. 1079. Mr. Boc1dlDrst discussed said ties at R. 1068-79. 
50 R.1081-82. 
51 R. 1082-83. 
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annexation. Given the sparse population, communication and transportation 
facilities are also understandably limited. Such circumstances are typical of many 
undeveloped and remote portions of existing boroughs. 

Based on the Supreme Court ruling concerning the transportation and 
communications standard relating to the 1973 incomoration of the North Slope 
Borough, it can be reasonably concluded that the standard is met in tills case. The 
significant teclmological advances and improvements to transportation and 
communications infrastructure in Alaska since 1972 suggest that all regions of 
Alaska satisfy this standard. ,,52 

DCRA next considered whether the KGB proposal satisfied the requirements 01 

19 AAC 10.170. 19 AAC 10.170 provided: 

The population of the proposed borough or unified municipality after annexation 
must be sufficiently large and stable to support the resulting borough or unified 
mlmicipal govemment. In tills regard, the commission will, in its discretion, 
consider relevant factors, including 

(1) total census enumerations; 

(2) durations of residency; 

(3) historical population patterns; 

(4) seasonal population changes; and 

(5) age distributions. 

DCRA analyzed: tl1e KGB's current population; tl1e population (25) in the are 

proposed for annexation; and, the population densities of the existing organized boroughs.53 Th 

DCRA concluded that: the KGB has a relatively "sizeable population"; it's boundaries ar 

relatively small; it has the second Illghest population density among the organized boroughs; it 

population is reasonably stable; the population in the proposed area is "minimal"; and tha 

circumstance and the land use characteristics of the area "mean tlmt tl1ere will be relatively litt! 

52 R. 1083. 
53 R. 1084-86. 

MEMORANDUM AND ORDER 
City of Craig et al. v. LBC and KGB, Case No. lKE-08-04 CI 
Page 22 of305 Alaska Court System 



1 

2 

3 

4 

5 

6 

7 

B 

9 

lO 

II 

l2 

l3 

l4 

l5 

l6 

l7 

lB 

19 

20 

2l 

22 

23 

24 

25 

demand for borough services in the territory proposed for annexation" so "[ilt is reasonable to 

conclude ... that the size and stability of the population within the proposed new boundmies 0 

the KGB is sufficient to support the proposed expanded borough. ,,54 

DCRA next considered whether the KGB proposal satisfied the requirements of 

19 AAC 10.180. 19 AAC 10.180 provided: 

The economy within the proposed borougl;! or unified municipality must include 
the human and fmancial resources necessary to provide essential borough services 
oi-riiUniCip-al--services---on an---efficii:mt, cost=effective-l-ever.---1ii-tliisregaia~--llie-- ---- ----- ---
commission will, in its discretion, consider relevant factors, including the 

(1) reasonably anticipated functions of the borough ... 

(2) reasonably anticipated new expenses of the borough ... 

(3) actual income and reasonably anticipated ability of the borough ... to 
generate and collect local revenue and income from the new territory; 

(4) feasibility and plausibility of the anticipated operating budget of the 
borough ... through the third year of operation under annexation; 

(5) economic base of the borough after annexation; 

(6) property valuations in the territory proposed for annexation; 

(7) land use in the territory proposed for annexation; 

(8) existing and reasonably anticipated industrial, commercial, and 
resource development in the borough ... 

(9) personal income of residents in the territory to be annexed and in the 
borough ... and 

(10) the need for and availability of employable skilled and unskilled 
people. 

DCRA analyzed the above factors. 55 DCRA concluded that the requirements of 

19 AAC 10.180 had been met. 56 

54 R. 1086. 
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DCRA next considered whether the KGB proposal satisfied the requirements oj 

19 AAC 10.190(a). 19 AAC 1O.190(a) provided: 

The proposed boundaries of the borough or unified municipality must conform 
generally to natural geography, and must include all land and water necessary to 
provide the full development of essential borough or municipal services on an 
efficient. cost-effective level. In this regard, the commission will, in its 
discretion, consider relevant factors, including 

(l) land use and ownership patterns; 

(2) ethl1icit}i and cultures;-

(3) population density patterns; 

(4) existing and reasonably anticipated transportation patterns and 
facilities; 

(5) natural geographic features and environmental factors; and 

(6) extraterritorial powers of boroughs. 

DCRA examined the boundaries of the proposed KGB. DCRA noted that th 

boundaries around Hyder follow the thread of the Salmon River, and there had been concern 

expressed that this area should be managed as a unit with another area, and not s lit into two 

areas. DCRA again looked to the Mobil Oil Corp. decision, noting that the Alaska Suprem 

Court had approved of the inclusion of the 23 million acre Naval Petroleum Reserve No.4, 

noting that the area was important to the subsistence lifestyle of the area residents which made i 

"desirable for integrated local government so that it might fall within the new borough's 

planning and zoning power.,,57 DCRA concluded that: 

" ... Petitioner's proposed boundaries conform generally with natural geography. 
However, as is the case with other standards and principles, the satisfaction of the 

55 R. 1087-92. 
56 R. 1092. 
57 R. 1094 (quoting Mobil Oil Corp. at p. 99). 
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geography standard in this instance is diminished by the exclusion of Hyder and 
Meyers Chuck. Notwithstanding, DCRA concludes that the proposed post­
annexation boundaries of the KGB include all areas necessary to provide the full 
development of essential borough services on an efficient, cost-effective level. ,,58 

DCRA next considered whether the KGB proposal satisfied the requirements oj 

19 AAC 1 0.190(b). 19 AAC lO.l90(b) established a presumption that territory not contiguous t 

the petitioning borough "does not meet the minimal standards required for annexation." DC 

fmIDd that the KGB proposal satisfied tins requirement. 59 

DCRA next considered whether the KGB proposal satisfied the requirements oj 

19 AAC 10.190(c). 19 AAC 10.l90(c) basically created a presumption tllat the LBC would no 

approve an annexation petition if the boundaries of the new borough extended beyond th 

borough's model boundaries set forth in the 1992 Interim Report on Model Borough Boundaries. 

DCRA noted that the area the KGB proposed to annex did not extend beyond its model borough 

boundaries and also that it did not extend to its model boundaries - excluding Meyers Chuck and 

Hyder. DCRA also noted that four other organized boroughs have boundaries that do not exten 

to their model boundaries, and that " t here have been instances where the LBC has a roved 

petitions tlmt do not fully extend a borough's corporate boundaries to its model boundaries.,,6 

DCRA apparently concluded that tlIis requirement had been satisfied.61 

DCRA next considered whether the KGB proposal satisfied the requirements oj 

19 AAC 1O.190(d). 19 AAC 10.l90(d) provided that: "The commission will consult witll th 

sa R. 1095. DCRA did not discuss the exclusion of Hyder or Meyers Chuck in tlIis section. 
59 R. 1095. 
60 (R. 1096) (citing the 1990 incorporation of the Denali Borough and the 1994 annexation to th 
City and Borough of Juneau). 
61 R. 1096. DCRA's "Conclusion" simply reiterates that tile proposal did not include area 
outside of the KGB's model bOIDldaries and it did not include areas within its model boundarie 
- Meyers Chuck and Hyder. 

MEMORANDUM AND ORDER 
City of Craig et al. v. LBC and KGB, Case No. lKE-08-04 CI 
Page 25 of305 Alaska Court System 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Department of Education and EaTly Development in the process of balancing all standards fo 

annexation to a borough . . ." DCRA advised that it would consult with the Department oj 

Education and Early Development (DEED) during the connnent period.62 

DRCA next considered whether the KGB's proposal satisfied the requirements 0 

19 AAC 10.200. 19 AAC 10.200 provided: 

Territory that meets the annexation standards specified in 19 AAC 10.160 - 19 
AAC 10.190 may be annexed to a borough or unified municipality by the 
higislativereviewprocessifllie col11l11ission itlso-det6ririrnesthittannexittion win 
serve the balanced best interests of the state, the territory to be annexed, and all 
political subdivisions affected by the annexation. In this regard, the commission 
will, in its discretion, consider relevant factors, including whether the 

" R. 1097. 

(1) territory manifests a reasonable need for borough or municipal 
goverrunent that be met most efficiently and effectively by the annexing 
borough ... 

(2) territory is an enclave surrounded by the annexing borough ... 

(3) health, safety, or general welfare of borough ... residents is or will be 
endangered by conditions existing or potentially developing in the 
territory, and annexation will enable the borough ... to regulate or control 
the detrimental effect of those conditions; 

(4) extension of borough . . . services or facilities into the territory is 
necessary to enable the borough to provide adequate services to borough. 
. . residents, and it is impossible or impractical for the borough . . . to 
extend the facilities or services unless the territory is within the boundaries 
of the borough ... 

(5) residents or property owners within the territory receive, or may be 
reasonably expected to receive, directly or indirectly, the benefit of 
borough ... goverrunent without commensurate tax contributions, whether 
these benefits are rendered or received inside or outside the territory, and 
not practical or equitable alternative method is available to offset the cost 
of providing these benefits; 
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(6) annexation of the tenitory will enable the borough ... to plan and 
control reasonably anticipated growth or development in the tenitory that 
otherwise may adversely impact the borough ... and 

(7) tenitory is so sparsely inhabited or so extensively inhabited by persons 
who are not landowners, that a local election would not adequately 
represent the interests of the majority of the landowners. 

DCRA noted that: "This standard, in particular, orovides the LBC with broac 

:flexibility in iudging the merits of annexation nroDosals to ensure that thev renresent sound 

. pllbIic policy Tram a sEitewiileperspecnve.,,63 Arid that: 

"DCRA has identified four broad interests of the State of Alaska with respect to 
the establishment of boroughs and the adj ustment of their boundaries. 
Specifically, it is in the State's interest to: 

1. 

2. 

3. 

4. 

Support the Constitutional policy encouraging the extension of organized 
borough gove=ent; 

comply with the Constitutional mandate that each borough embrace an 
area and population with common interests to the maximum degree 
possible; 

promote fmancially strong political subdivisions; and 

consider the financial impacts as to the State of Alaska. 

DCRA has identified two principle interests of the territory proposed for 
annexation, specifically it is in the interests of residents and property owners to: 

1. receive adequate gove=ental services; and, 

2. to advance their own direct fmancial interests .. 

DCRA has identified one principal interest related to the pending annexation 
proposal on the part of the 19 political subdivisions in the Southeast Alaska 
portion of the unorganized borough. Those political subdivisions have a direct 
financial interest in the matter. 

Lastly, DCRA has identified three principal interests of the KGB ... Specifically: 

" R.I098. 
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1. 

2. 

3. 

The KGB has direct fmancial interests relating to the annexation proposal; 

The KGB like other organized boroughs, benefits from the extension of 
organized borough government to unorganized areas (such promotes 
uniformity with respect to rights, duties, and obligations for the delivery of 
local services); and 

the KGB has an interest in complying with the Constitutional mandate that 
it embrace an area and population with common interests to the maximum 
degree possible.,,64 

DCRA noted, with respect to the constitutional policy encouraging the extensio 

of organized borough government, that this principle does not mean the LBC approves ever 

armexation proposal. DCRA provided the LBC's 3-2 vote to reject a 1989 Fairbanks North St 

Borough armexation petition as one of the "rare" instances where such rejection has occurred. 55 

DCRA also noted that: 

"The ultimate outcome with respect to the constitutional principle at issue 
would be the inclusion of all Alaska in organized boroughs. However, such is 
far from being achieved at this point. Appendix E . . . summarizes the linlited 
success on the part of the executive and legislative branches ... in implementing 
the borough concept. .. 

Appendix E documents the hope by the founders of the State of Alaska that the 
executive and legislative branches of State government would provide incentives 
for the extension of organized boroughs. However, tins has not occurred. In fact, 
as is shown in Appendix E, significant disincentives to the extension of borough 
government have emerged. Such disincentives have long been recognized by tile 
LBC ... The extent of such disincentives is growing ... 

As noted in ... of this report, the LBC stated recently tllat: 'as a matter of public 
policy, great importance should be placed on the constitutional provision calling 
for maximum local self-government.' WInle DCRA policy makers concur with 
tllat position generally, they conclude that this particular annexation proposal 
serves tile constitutional principle at issue in a largely superficial marmer. The 
area proposed for armexation ..• is largely uninhabited, undeveloped, and almost 
exclusively owned by tile federal government. Much of the territory is in national 
monument status. As such the territory does not marlifest a reasonable need for 

" R. 1098-99. 
65 R. 1099-11 00. 
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borough government at this time." So the transfer of services from the State to 
the KGB would be insignificant. "Given these circmnstances, DCRA policy 
makers conclude that the constitutional provision at issue should be given little 
consideration in this particular instance. Fmther, DCRA policy makers 
consider the KGB's decision to exclude Hvder and Meyers Chuck ... to be 
irreconcilable with its expressed support for the constitutional principle at 
issue.,,66 

DCRA noted, with respect to the constitutional policy under Article X, § 3 tha 

boroughs embrace natmal regions, that: 

" ... bCRA takes the view that if is geiierillyill tne Dest interests of the State arid 
the KGB to support the constitutional provision calling for boroughs to embrace 
natural regions ... DCRA concludes that the area proposed for annexation has 
more in common with the KGB than with other boroughs (or even selected parts 
of the unorganized borough). 

While annexation would better serve the constitutional principle at issue than 
is currentlv the case, "DCRA policy makers believe that tins should also be 
given minimal consideration in this instance. No aspect of the annexation 
proposal suggests an immediate need for the proposed boundary change. Fmtller, 
the decision to exclude Hyder and Meyers Chuck ... diminishes the extent to 
which tins principle is served. It is incompatible to argue annexation on the 
ground of common interests witll largely unpopulated territory, but then exclude 
the only significant settlements within the KGB's model boundaries. As noted 
earlier, tile Hyder exclusion would create an enclave within the KGB. ,,67 

DCRA then addressed the NFR situation. DCRA noted tlmt: 

"A great deal of the interest in the KGB annexation proposal centers on the 
impact tllat annexation would have on funding for local service providers. As 
noted ... anticipated financial gains by the KGB were characterized by a former 
KGB official as the driving reason for the annexation proposal. 

On tile other hand, anticipated financial losses by local governmental and quasi­
governmental service providers seem to be the principal reason for opposition on 
their part to tile KGB annexation proposal. For example ... State Senator Jerry 

66 R.1099-1101. 
67 R. 1101-02. DCRA quoted from tllat portion of tile Alaska Supreme Comt's decision . 
Petitio/lers/or !/lcOJporatio/l o/City a/ld Borough o/Yakutat v. Local BoulldUlJI Commissioll. 
900 P.2d 721, 725 (Alaska 1995) in which the Court stated that the "LBC is required t 
determine whether tile boundaries set out in the petition embrace an area and population wi 
common interests to the maximum degree possible." 
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Mackie was quoted as saying that the KGB annexation proposal is a 'land grab' 
for financial gain by the KGB at the expense of other communities in Southeast 
Alaska that are worse off than the KGB. 

The views attributed to Senator Mackie seem to be shared by many critics of the 
annexation proposal. As such, it is incumbent upon DCRA to carefully and 
objectively examine those views in the context of the instant legal standard. 

In brief, DCRA concurs to some extent with all of the points attributed to Senator 
6 Mackie. Specifically, DCRA believes that: 
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the)(GBallJ1e~atioJ1pr()posal is largely a 'landgrab'; 
annexation will bring financial gain to the KGB; 
annexation will result in financial loss to other political 
subdivisions in Southeast Alaska; 
some of those who will experience fmancial losses may be less 
able to cope with those losses than would the KGB.,,68 

DCRA then explored each of the above points. 

DCRA noted, with respect to the "land grab" point, that: 

"As noted above, DCRA agrees with the characterization of the KGB annexation 
as a 'land grab' in the sense that it seeks to add 5,524 square miles of largely 
unpopulated territory in which there is little or no need for municipal services and 
for which the KGB will receive significant revenues. However, it is likely that 
aspects of everv borough incorporation and virtually everv borough annexation of 
substance that has ever occurred in Alaska could be sinlliarly characterized. As 
such, 'land grabs' by organized boroughs are "not necessarily improper so long as 
they meet the legal standards and serve the applicable constitutional principles. 

"The controlling principles have been addressed at length previously ... Article 
X, § 1 encourages the extension of borough goverrnnent. either through 
incorporation or annexation. DCRA policy makers, however, take the view that 
the extent to which Article X, § 1 encourages this particular annexation is 
dinlinished by two factors (the character of the territory proposed for armexation 
and the exclusion of Hyder and Meyers Chuck). 

Further ... borough boundaries are required by Article X, § 3 ... to conform to 
natural regions based on geographic, social, cultural, and economic 
considerations. While the KGB annexation incrementally advances that 

" R. 11 02-03. 
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provlslOn, nCRA policy makers believe that it does so with significant 
compromises that should be weighed bv ilie LBC.,,69 

DCRA noted that the proposed annexation would result in the KGB receivin 

some 23.5% more in NFR and PlLT funding, wiili entities in the unorganized borough' 

Souilieast Alaska experiencing a like cumulative decrease. DCRA noted that different entitie 

received different percentages and iliat the total fl.mdiog level fluctuates such that it is "difficul 

to predict future levels offi.Jrlding\¥ith anY degree of certainty.,,70 lfilie annexation is approvecl 

-
the KGB would gain $245,452, wiili that sum being deleted from ilie total available fo 

distribution in the unorganized borough in Souilieast Alaska.7! The annexation would result in 

reallocation of a total of $45,742 in PlLT funds to the KGB. The loss in funding to the Stat 

would be partially offset by an increase in ilie KGB mandatory contribution to educatio 

funding. 72 

DCRA noted iliat; 

"The KGB tal(es ilie position iliat ilie adverse financial impacts on adj acent 
communities which would result from annexation should not be given significant 
consideration by the LBC ... 

nCRA policy makers disagree wiili the KGB's views ... It is the position of 
nCRA policy makers iliat ilie adverse impacts on oilier communities are vital 
considerations io judging the instant standard. The view of nCRA policy 
makers is such iliat financial implications should be considered in every instance. 
In cases where ilie prospective larger local government is not tal~g on additional 
responsibilities iliat are commensurate with the increased level of funding (as is 
the case with ilie KGB). those effects become critical, perhaps controlling in ilie 
outcome ofilie proposal. However, such would not necessarily be the case where 

23 69 R. 11 03-04. 
70 R. 1105. 

24 

25 

71 DCRA presented a table that showed ilie financial impact on each of ilie entities in th 
unorganized borough in Souilieast Alaska. The funding losses range from $148 (City of Po 
Alexander) to $40,770 (City of Petersburg). CR. 1106) .. 
72 R.1105-07. 
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additional responsibilities were commensurate with increased revenues or in cases 
where overriding public policy considerations come into play ... " 73 

DCRA then considered the relative financial capacity point by comparing th 

relative "affluence" of the KGB with the 20 affected service providers in the unorganized 

borough in Southeast Alaska. DCRA concluded that the DCRA is relatively more affluent.74 

But DCRA also found that the KGB municipalities have substantially higher taxes than all ofth 

20 entities except the City of Skagway, in part because "more is demanded by the State with 

respect to support for its school district.,,75 

DCRA concluded that: 

"Article X. § 1 of Alaska's constitution encourages the extension of borough 
government. either through incorporation or annexation. Further, Article X, § 3 
of Alaska's constitution requires boroughs to conform to natural regions based on 
geographic, social, cultural, and economic considerations. 

However, DCRA policy makers take the position that the nature of the territory 
proposed for annexation by the KGB (largely undeveloped and uninhabited, with 
little demand for local government services) dinlinishes the significance of those 
principles in judging the merits of the KGB annexation proposal. The KGB 
annexation proposal also suffers in the context of the constitutional principles 
from the fact that the KGB excluded Hyder and Meyers Chuck from its 
annexation proposal. 

In the view of DCRA policy makers, significant adverse fmancial impacts on 
communities in the unorganized borough are a more important consideration 
than the constitntional principles in this particular instance. Those adverse 
financial impacts are viewed by DCRA policy makers as an overriding 
consideration which compels the conclusion that annexation is not in the balanced 
best interests of the State, the territory!roposed for annexation, the KGB, and the 
other affected political subdivisions.,,7 

73 R. 1108-09. 
" R.1109-1115. 
75R.1116. 
76 R. 1117 (italics in original). 
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DCRA next considered whether the KGB's proposed annexation would violat 

the federal Voting Rights Act and whether the KGB plan met the requirements of 19 AAC 

10.900. DCRA concluded that it would not and it did.77 

DCRA next considered whether the KGB had submitted a suitable transition pi 

as required by 19 AAC 10.900. DCRA concluded that the KGB had done SO.)8 

DCRA's "Summary and Recommendation" section included: 

"Generally. annexation or mcorporation of unorgarnzed terrftofyUisencouraged 
by Article, § 1 of Alaska's Constitution. The LBC recently stated that, 'as a 
matter of public policy, great importance' should be placed on that constitutional 
principle. However. DCRA policv makers believe that the KGB annexation 
proposal offers little foundation on which to conclude that it serves the 
constitutional principle in any significant manner. Specifically, the area proposed 
for annexation is largely undeveloped and uninhabited. Also, it is nearly 
exclusively owned by the federal gove=ent. Much of the territory proposed for 
annexation is classified as a national monument. As such, the territory in question 
exhibits little need for local government services. Furtller, KGB officials 
purposefully excluded developed and inhabited areas from the annexation 
proposal even though those areas lie within the model boundaries of the KGB. 

The KGB annexation does not promote the constitutional policy calling for 
minimum numbers of local gove=ent units. Such is not required of 
annexations. however. the prospects of annexation are enhanced whenever such 
circumstances are present. .. 

DCRA concludes that the territory proposed for annexation has more in common 
with the KGB than with the remainder of the unorganized borough, or even a 
selected portion of the remainder of the unorganized borough. As such, 
annexation would serve the mandate of Article X. § 3 of Alaska's constitution 
calling for each borough to embrace an area and population with common 
interests to the maxinl1Ull degree possible. However. DCRA policv makers 
conclude that the KGB has acted to seriously diminish the significance of this 
principle in this particular case by excluding Hyder and Meyers Chuck from its 
annexation proposal. 

It can reasonably be concluded that there are adequate communication and 
transportation facilities throughout the proposed new boundaries of the KGB as 

77 R.1118. 
7Il R.1119. 
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required by 19 AAC 1 0.160(b). This standard for annexation is relatively easy to 
meet and there are probably no areas of Alaska where communication and 
transportation facilities are so lacking as to preclude the successful operation of 
borough government ... 79 

The annexation proposal fails to serve the balanced best interests of the State of 
Alaska, the territory proposed for annexation, and affected political subdivisions 
as required by 19 AAC 10.200. The overriding consideration which led DCRA 
policy makers to tills conclusion is tile substantial adverse financial inlpacts that 
annexation would have on 20 entities in the adjacent portions of the unorganized 
borough. coupled with tile fact iliat the KGB would gain significant revenues 
without talong on a commensurate level of additional responsibilities ... 80 

III a.ccordance with theforegoing;-])CRA-recommenas-thatfue petition for 
annexation of approximately 5,524 square miles to ilie Ketchikan Gateway 
Borough be denied. ,,81 

There is notIllng in DCRA's Preliminary Report which reflects iliat DCRA (Mr. 

Bocldlorst or the "policy malcers") consulted with ilie Alaska Attorney General's Offic 

concerning DCRA's legal interpretations and conclusions. 

Appendix A exanlines the concept of borough government, from territorial days 

through ilie State Constitutional Convention, and after statehood, and tile history of ilie KGB.8
' 

DCRA noted that: 

"In 1961, the legislature adopted the initial laws implementing the borough 
concept. .. 

7' DCRA reiterated its findings tIlat the KGB proposal met the requirements of 19 AAC 10.170, 
19 AAC 10.180, 19 ACC 10.190(a) (though it would be satisfied to a greater degree if Hyder an 
Meyers Chuck were included), 19 AAC 10.190(b), 19 AAC 10.190(c), and that tile Departrnen 
of Education and Early Development (DEED) would be consulted per 19 AAC 10.190(d). (R. 
1121). 
so DCRA noted that the KGB would receive an estinlated additional $347,842 annually (based 
on current NFR, PILT funding) wIllIe its costs would increase only some $62,000 per year, wIllI 
tile twenty affected entities would experience a total decrease of an estimated $364,011 (base 
on currentNFR, PILT funding). CR. 1121). DRCA also reiterated its findings that the annexatio 
satisfied the requirements of 19 AAC 10.900 and did not violate the federal Voting Rights Act. 
CR. 1121-22). 
B1 R.1119-22. 
" R. 1151-67. 
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Additionally, the 1961 Borough Act implemented the constitutional mandate that, 
'The entire State shall be divided into boroughs, organized and unorganized.' Art. 
X, § 3 ... However, the legislature did so by 'dividing' Alaska in to one 
tmorganized borough ... 

The decision of the 1961 legislature ... was arguably made to preserve flexibility 
with respect to future boundary determinations. . . however, the legislature 
sacrificed the opportunity to implement comprehensive statewide policy 
concerning the size and shape of organized boroughs. The negative effects of the 
piecemeal approach noted by Representative Rader with respect to the 1951 
mandatory school district incorporation act, were not institutionalized as well with 
respect to boroughs. Further, the division of the entire state into a single borough 
alsofillledt6i'a.itI1fl.111ya.clliere to the constitutional regulrement that each borough 
'embrace an area and population with common ioterests to the maximlllTI degree 
possible. ",83 

DCRA noted84 in Appendix A that: Ketchikan voters petitioned the LBC fo 

formation of the KGB on January 23, 1963; the proposed area encompassed only 75 squar 

miles; five days later the legislature convened, and it enacted a Mandatory Borough law which, 

in part, mandated a Ketchikan borough (the Annette Island Reserve was excluded); th 

Ketchikan borough boundaries set forth in the Act included an area 95 times larger than tha 

proposed by the Ketchikan voters; the Act provided that a Ketchikan borough would b 

established by legislative fiat if one was not formed voluntarily; DCRA's predecesso 

recommended that the LBC enlarge the proposed KGB boundaries (which did not even includ 

all of Gravioa or Revillagigedo Islands), the area withio the recommended boundaries was 23 

times that proposed by the Ketchikan voters; the LBC expanded the boundaries a 

recommended; but, the LBC concluded that the KGB should be even larger, finding that 

" R. 1156-57. DCRA included CR. 1157 n. 11) a quote from Victor Fischer in which he noted 
that the Constitutional delegates iotended that boroughs would be regional in character and tha 
tlIisconcept has not been implemented, with tile first violation occurriog witll tile formation oj 
the very frrst organized borough (Bristol Bay), which iocluded only a "tiny part" of the "real 
region." He also noted that tile LBC had turned its back on tile regional borough concept witll 
the approval of the formation of the Denali Borough. 
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Ketchikan's trading area was much larger, basically including all of Election District #1 and tha 

the KGB should be "significantly larger.,,85 

84 

85 

DCRA also noted in Appendix A that: 

"If anything, the State has regressed in the manner in which the borough concept 
has been implemented. . . Numerous disincentives to borough formation and 
borough annexation exist, including the following: 

Areas of the unorganized borough outside home rule and first class cities 
have no obligation to provide financial support for their schools. Borough 
formational-annexation results mfueunposltionoftlle requrrement . for 
local contributions in support of schools amounting to the equiValent of a 
4-mill property tax or 45 % of basic need, whichever is less. 

The delivery of education services in the unorganized borough is 
fractionalized ... Consequently, 70% of Alaska's school districts are in 
the unorganized borough. Yet, the lmorganized borough accounts for less 
than 14% of the state's population ... 

R. 1159-63. 
R.1163. 

City School Districts in the unorganized borough receive special single 
site funding, Borough formation would typically eliminate [it] ... 

Borough formation would mean the loss of eligibility on the part of certain 
REAA's and cities for National Forest Receipts. 

Borough formation would result in the loss of eligibility on the part of 
cities for federal payments in lieu of taxes ... ,,86 

" R. 1165-66. Several other "disincentives" are listed. DCRA noted that the Alaska Suprem 
Court had decided that requiring the property owners in organized boroughs to fund a portion oj 
the education funding in the borough but not requiring the same of property owners in a REAA 
to fund a portion of the REAA does not violate the borough property owners' equal protection 
rights. See, Matullliska-Sllsitlla Borough School District v. State, 931 P.2d 391, 398 (Alask 
1997). DCRA noted that the Supreme Court had basically left such policy matters to th 
legislature and that: "It is amply evident that public policy malcers in Alaska - both as a territo 
and a state - have struggled over issues of equity and fairness in the delivery of public service 
with limited success for at least the past five decades." CR. 1167). DCRA noted that Alaska i 
the only State that has an "unorganized" area. 
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1 The KGB Assembly met on October 5, 1998 The meeting minutes8
? recoun 

2 that: KGB Manager Georgiana Zimmerle informed the Assembly that the DCRA had 

3 
recommended that the LBC deny the KGB annexation petition; the KGB attorney recognized 

4 
several areas to which they could respond; Assembly member Jim Elkins expressed hi 

5 

displeasure with the process; and, the Manager advised that the LBC had scheduled 
6 

teleconference for October 9,1998 to consider potential conflicts of interest among its members, 
7 

- -- --- - - - ------- ------------ -- - ----- - -- - - -------------- --------------- -

and that the LBC hearing would be scheduled in December. The copy in the record reflects that 
8 

9 
Mr. Rolfzen faxed a copy of the minutes to Mr. BocldlOrst. There is no fax date. 

10 
KGB Manager Zimmerle sent a letter to the LBC staff on October 21, 1998 . 

11 which she commented on the Prelinlinary Report.88 She stated that: the only basis for the DCR.! 

12 recommendation was the reduction in size of the unorganized borough; tins is a policy shift from 

13 the model boundary concept; the use of inflammatory language such as "land grab" is based on 

14 infonnation from outside the KGB's petition and the emphasis placed on it "raises questions a 

15 to the impartiality of the DCRA regarding tins petition"; the financial impacts considered b 

16 
DCRA should not be part of the constitutional analysis; the entities in the unorganized borougl 

17 
would still receive more per capita National Forest Receipts (NFR) revenues than the KGB; and, 

18 

"[i]f tllls is to represent the new official policy of the [LBC], it is likely that future boroug 
19 

incorporation or boundary expansion would only be accomplished through legislative mandate." 
20 

21 
Metlakatla Indian Community (MIC) Mayor Tim Gilmartin's sent a letter dated 

22 
October 26, 1998 to Mr. Ro1fzen stating MIC's opposition to tile KGB's Petition.89 Mayo 

23 Gihnartin claimed the KGB would talce some $1,000,000 in "new money at everyone else' 

24 

25 B7 R. 1247-49. 
as R. 1255-56. 
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expense" and that MIC would lose $23,000 and the AImette Island School District som 

$84,000. 

Department of Education Commissioner Shirley Holloway sent a letter dated 

November 4, 1998 letter to Director Poland advising that her Department supports DCRA' 

"conclusion to deny the annexation proposal of the Ketchikan Gateway Borough. ,,90 

DCRA issued it's Final Report on November 20, 1998. Director Poland stated' 

his transrriittalletter91 to the LBC that: _. 

"DCRA's final report reaff=s the preliminary recommendation that the petition 
be denied. The final recommendation ... is based on three characteristics of the 
KGB annexation proposal. First, the KGB anoexation would cause adverse 
financial impacts on 20 cities, regional educational attendance areas, and other 
service providers in the organized borough. In a number of cases, those impacts 
would be substantial. Second, the annexation proposal skirts Meyers Chuck (3.5 
square miles encompassing 31 individuals) and Hyder (17.9 square miles 
encompassing 133 individuals) while seeking to annex 5,524 square miles 
inhabited by an estimated 25 individuals. More than 95% of the territory ... is 
part of the Tongass National Forest. Those circumstances give the appearance 
that the ... proposal was designed to enhance revenues and minimize additional 
expenses .. Lastly, Hyder and Meyers Chuck appear to have stronger ties to the 
KGB than to other boroughs in Alaska (organized or nnorganized). If tllat is 
indeed the case, the exclusion . . . rnns connter to constitutional principles 
requiring the KGB to encompass an area and population with common interests to 
the maximum degree possible." 

The Final Report is some 40 pages.92 DCRA noted at the outset tllat "polic 

direction" was provided by Commissioner Irwin, Deputy Commissioner Cotton, and Directo 

Poland, and that it was written by staff member Mr. Bockhorst. DCRA also noted that the Final 

" R. 1253. 
90 R. 1254. 
91 R. 1185-86. 
92 R. 1187-1241. The Preliminary Report by contrast is 89 pages exclusive of appendices. 
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Report is "intended to be read in conjunction with the Department's preliminary report issued in 

October 1998.,,93 

DCRA began the substantive p0l1ion of the Final Report by repeating th 

conclusions stated in the Prelin1inary Report.94 

DCRA then noted that: "State law provides that DCRA's fInal report mus 

include 'due consideration' of timely written comments addressing the preliminary report an 

recornmenaation~"95 The auiliors-6fthe nine c6mmeiiisreceived areidentilied:96 DCRA tl£ 

discussed the points raised in the comments. 

DCRA fIrst addressed KGB's reasons for pursuing the annexation. DCRA noted 

that the KGB disputed the characterization of its efforts as a "land grab" and that it had bee 

criticized for using such language by Mr. Fischer. DCRA reiterated its conclusion, expressl 

relying on Mr. Bright's statement as reported in the newspaper article, that the KGB's primar 

motivation was a "land grab" as discussed in the Preliminary Report. "The exclusion of Hyde 

and Meyers Chuck by the KGB was signifIcant in terms of DCRA's characterization." Bu 

DCRA qualifIed the characterization by noting that similar aspects are present in virtually ever 

borough annexation.97 

DCRA next addressed Article X, § I of the Alaska Constitution. DCRA stated: 

"The KGB and DCRA agree that Article X. § 1 promotes the extension of 
organized borough government. However, there seems to be a signifIcant 

93 R.1188. 
94 R. 1193-95. 
95 R. 1195. 
" The Final Report states that: copies of the Prelin1inary Report had been sent to more than 80 
persons and organizations; the KGB's comments totaled 346 pages; DCRA had received DEED 
Commissioner Holloway'S letter; and, DCRA had provided certain additional information t 
Chair Waring in response to his request for the same. CR. 1195). 
" R.1196. 
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difference of interpretation concerning a ruling on the matter by the Alaska 
Supreme Court. 

The KGB takes the position that borough annexation standards 'are more than 
minimally satisfied' by its pending proposal. However, the KGB expresses the 
view that 'the Alaska Constitution, as interpreted by the Alaska Supreme Court, 
requires that the Local Boundary Commission lean in favor of granting the 
annexation petition if the factors to be considered are minimally satisfied .. .' In 
DCRA's view. the Court [Mobil Oil Corp.] stated that it would not overturn a 
judgment of the LBC as long as it (the Court) could independentlv deterllline that 
the applicable standards were at least minimallv met. The Court did not say, as 
tlle KGB implies, that tlle LBC is required to approve petitions that only 
marglririlfy-satisfytlleapplicaolestandards. ,,98 ........ . 

DCRA next addressed the KGB's claim that there were potentially hundreds of 

mining prospects in tlle area proposed for annexation. DCRA' s investigation revealed that ther 

was only one major mioe prospect (Quartz Hill molybdenum site) but tlle prospects for it 

development were uncertain. DCRA aclmowledged that tllere may be numerous relatively small 

prospects in tlle area.99 

DCRA next addressed tlle issues concerning Hyder and Meyers Chuck. DC 

noted first that the KGB claimed it had planned to submit 2 alternative proposals, with an 

without Hyder and Meyers Chuck, but they were talked out of it by DCRA staff who advised tha 

the LBC would include them if they thought it was in tlle State's best interests. DCRA st 

"vigorously disputes" tins assertion. "Wlnle the DCRA did advise that tile LBC possesses th 

legal autilOrity to expand tile boundaries of the annexation proposal, it never encouraged th 

KGB to exclude Hyder or Meyer Chuck from its proposal, in fact, it did just the opposite." 100 

DCRA next noted that the KGB's proposed annexation would create a Hyde 

enclave. DCRA quoted related concerns expressed by Mr. Fischer. DCRA noted that th 

25 "R. 1197. (italics in original). 
" R. 1197-99. 
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Klukwan enclave was created when the Haines Borough was incorporated in 1968, it remains 

enclave, and this has resulted in a REAA headquartered in Angoon providing educational 

services in Klukwan while the Haines Borough, which provides hroader educational services, i 

only seven miles away by road. DCRA noted that it stressed in the Preliminary Report "that th 

laws guiding the LBC concerning borough annexation argue against the existence of enclave 

within boroughs (19 AAC 10.200(2)).,,101 

DCRA next addressed the KGB's cOnllnent that one of its two primary reason 

for excluding Meyers Chuck and Hyder was that the residents did not want to be included wit! 

the KGB. The DCRA noted that the KGB did not give similar deference to the views of person 

within the proposed are - for example the residents of Union Bay. DCRA noted that it: 

"is not suggesting that local opposition is, in fact, a legitimate basis for denial of a 
petition.102 Instead, DCRA maintains that local opposition on the part of Hyder 
and Meyers Chuck was not a legitimate basis for the exclusion of those 
communities on the part of the KGB.',J03 

DCRA next addressed the other reason given by the KGB for excluding Meyer 

Chuck and Hyder: the lack of common ties to the KGB, with Meyers Chuck having more . 

common with Thorne Bay (prince of Wales Island) and Hyder with Stewart, B.C. The DC 

noted that many residents of Hyder and Meyers Chuck share that view. DCRA found that th 

KGB does have strong ties to Meyers Chuck as evidenced by the nUlllber of commercial 

100 R.1199. 
101 R.1200. 
102 R. 120 I. DCRA noted at footnote 2 that: "The 40-year history of the State of Alaska i 
replete with examples where municipal boundaries were established or altered in the face oj 
substantial opposition. The Alaska Supreme Court has long held that local boundaries should b 
established on the basis of the best interests of the State using objective criteria and not [be] 
unduly influenced by local policies." Citing Fairview Public Utility District No. aile v. City 0 

Anchorage, 368 P.2d 540,543 (Alaska 1962). 
103 R.1201-02. 
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seaplane boardings in Meyers Chuck in 1996 (249), the vast majority of which DRCA assmned 

were people going to Ketchikan. DCRA also noted that the KGB's statement that it understoo 

all along that there was a significant likelihood that the LBC would add Meyers Chuck and 

Hyder to the petition contradicts the KGB's "lack of common ties" claim. DRCA also stated: 

"DCRA recognizes that Hyder's ties to Ketchikan are more attenuated than they 
are to Stewart. B.C. However, since Hyder is part of Alaska and Stewart is not, 
the relationship between those two communities is irrelevant in the context of 
Article X, § 3 of Alaska's Constitution. That constitutional provision ... requires 

. thai Hyder be ill. ab-orough -in Alaska (organized or urlorgaruzed)wi'th other areas 
sharing common interests to the maximlUll degree possible." 

The KGB iterated four factors that it considered to be of 'particular importance' 
in demonstrating the close ties between the existing KGB and the territory 
proposed for annexation. These were common boundaries for: (l) election 
districts; (2) recording districts; (3) borough government as mandated by the 1963 
legislature, and (4) model borough territory ... 

DCRA notes that every one of the four considerations ... applies equally to 
Meyers Chuck and Hyder."lo4 

The DCRA also noted that: 

"The KGB was critical of DCRA's prelinlinary report for not commenting on 
certain materials it included in its petition as justification for the exclusion of 
Meyers Chuck and Hyder lO5 •.• 

DCRA's preliminary report did address, at length, factors which the KGB 
characterized in its latest comments as being of 'particular importance' ... other 
relevant and significant factors not mentioned by the KGB in its latest comments 
were also exanlined ... 

Still the KGB's concern over the lack of comment ... concerning the information 
in Exhibit E of its petition is reasonable. By omitting any discussion of [KGB's] 
Exhibit E in its prelinunary report, DCRA never intended to suggest that there 
were no common bonds between residents of Meyers Chuck and residents of 

'" R. 1203 (italics and underling in original). 
lOS Mormation on the ties between Meyers Chuck and Thome Bay and between Hyder an 
Stewart, B.C. which the KGB believed justified their omission from its petition. The KGB state 
that it "went to great lengths to gather tlus infonnation." (R. 1204). The court notes tlmt tll 
KGB's petition is not in the record. 
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Prince of Wales Island. However, strong ties between Meyers Chuck and 
Ketchikan also clearly exist.,,106 T 

DCRA then devoted the next three pages to the ties between the KGB and Meyer 

Chuck. 107 

DCRA then turned to the ties between the KGB and Hyder. DCRA stated: 

"As noted previously, DCRA acknowledges that Hyder's ties to Ketchikan are 
more attenuated than they are to Stewart, B.C. Again, however, in the context of 
setting borough boundaries, those relationships are immaterial. Nonetheless, 
Exhibit· EoClEepetiticin and other ·documents-ao-sEowcertam·· iillportant­
relationships between Hyder and Ketchilean.,,108 

DCRA noted that the KGB's Exhibit E identified two such "important relationships." The first i 

medical care. Hyder is within the Ketchilean General Hospital's (KGH) service area (KGH ha 

six patients from Hyder in 1995) and Hyder residents rely on EMS services from Ketchile 

(though if the weather is bad the EMS talee the patients to medical facilities in British Columbia). 

Second, a Ketchilean economist (Kent Miller) has developed a proposal for a municipally 

owned/operated day furry between Ketchikan and Hyder. Mr. Miller noted, in part, that the lin1 

would "restore Ketchikan's historical economic linle to the upper Portland Canal and Cassi 

areas". The ferry is included within the KGB's legislative priorities and is among it 

recommendations for statewide transportation funding. 109 

DCRA stated that the KGB had not applied the principle of maximum local self 

government consistently. DCRA noted that: the State paid $140,247 in 1998 to educate Hyde 

students (students attend school in Stewart, which has a contract with the DEED); Hyde 

receives state revenue sharing ($6,225), and Hyder has received $25,000 armualiy for the pas 

106 R. 1203-04. 
25 107 R. 1204-07. 

10' R. 1207. The KGB's 1998 petition is not in the record. 
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several years under the State's capital matching grants pro gram for unincorporated 

communities. IID 

The KGB had commented that DCRA was pressuring it to amend its petition by 

adding Meyers Chuck and Hyder. DCRA denied pressuring the KGB. III 

DCRA next addressed issues concerning the financial impact of the propose 

annexation. DCRA included a table which showed t1lat the affected communities and entitie 

-would suffer reductions between.OT%(City of Petersbuig)ancD.74%(City6rC6ffnla.ii Cove 

in their total operating budgets if the annexation were approved. I 12 

DCRA next addressed whether the fiscal impacts in the unorganized boroug 

should be given overriding consideration. DCRA noted that Mr. Fischer had written, in part, 

109 

no 

n1 

ll.:! 

n1 

"The adverse impact argument is preposterous. If t1lat argument is sustained, 
DCRA and t1le LBC should back off from the concept of areawide regional 
boroughs ... 

Figuring the impact ... on Skagway, which lies in a totally lUITelated model 
borough boundary area, is as irrational as figuring the impact of the calculated 
reduction of state revenues on Nome or Dillingham. There is no reason why 
impact on Skagway should be considered when the issue is the establishment of 
an areawide unit of government under the Alaska constitution. Skagway and the 
other areas happen to benefit under a federal fo=ula, but that shouldn't affect 
action under Article X of the constitution. 

Thus, my conclusion is that adverse fiscal impacts on other entities in the 
lUlOrganized borough are NOT legitimately or properly an overriding or any kind 
of appropriate factor in dete=ining whether an otherwise legitimate borough 
should be created. If t1le state is concerned about fiscal impacts, the response 
should be tlrrough fiscal policy.' 113 

R. 1207-08. 
R.1208-09. 
R. 1209. 
DCRA included this info=ation at t1le request of Chair Waring. (R. 1212). 
R. 1213. Capitalization of "NOT" in original. 
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And DCRA noted that the Chair had observed that most borough incorporations and annexation 

"redistribute revenues in favor of incorporating or annexing boroughs", and that other borough 

incorporations and annexations in Southeast Alaska would have the same effect, and had asked 

whether "DCRA policy makers think adverse fiscal side-effects should count against proposed 

incorporations or annexation in those instances?"Jl4 

DCRA responded that: 

"DCRA policy makers talee the view that the adverse financial implications to 
the 20 entities serving the unorganized borough are indeed legitimate and 
important considerations in deciding the merits of the pending annexation. The 
LBC's regulations (19 AAC 10.200) specifically require the LBC to weigh the 
balanced best interests of the State, affected political subdivisions, and the 
territory proposed for annexation ... 115 

And the DCRA noted that its "policy makers" cite the City of Hoonah as an example of th 

significance ofNFR's in the unorganized borough - Hoonah secured a $1 million dollar loan t 

build a needed new gym based on the expectation of receiving future NFR's and the loss of 

$13,038 in annual NFR's could have a significant in1pact on the City's ability to repay the loan. 

DCRA added that it "of course" recognized that the KGB: "has also incurred substantial debt fo 

school construction in the past and is likely to do so in the future.,,116 

DCRA noted that Chair Waring asked it to further address the best interes 

standard - 19 AAC 10.200. He had noted that there are seven listed factors that the LBC rna 

11' R 1213. 
115 R 1213. (italics and underling of italicized words in original). DCRA quoted from tha 
portion of its Prelin1inary Report in which it stated that it was the "view of DCRA policy malcer 
... that [mancial implications should be considered in every instance" and that the consideratio 
becomes "critical" when the annexing borough is not talcing on new obligations commensurat 
with the increase in the borough's funding. (R. 1213). 
116 R 1215. 
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consider, DCRA had discussed the factors in its reports for the Yakutat and Denali borough 

aIUlexations, but the preliminary report: 

"omits any reference to the specific regulatory standards of 19 AAC 10.200. 
Instead, its entire analysis is based on various other interests identified by DCRA. 
All well and good, but can staff please assist the Commission by providing 
additional analysis of the 'balanced best interests' standard that addresses the 
regulatory factors. ,,117 

DCRA responded: 

"TEE-seven-facfors. ' .. are illustrative of the types-ofTIlings-tJiiittlieLBC may 
consider ... All of those factors may not be relevant to every armexation proposal 
... and there may be other factors not listed TImt TIle LBC considers to be relevant. 

Certain of fue seven factors . . . were addressed in . . . the context of other 
t d d ,,118 sanars ... 

DCRA then addressed each of the seven factors. 

Wifu respect to the need for borough government in the territory proposed fo 

armexation, DCRA stated it had noted in its Preliminary Report that there is no immediate need 

but that may change in the future. DCRA pointed out that the Quartz Hill development rna 

proceed and that TIlere was fue proposal for the municipally owned and operated day ferr 

between Ketchikan and Hyder - with Ketchikan being the logical mUllicipality to own and 

operate the same. The DCRA also pointed out that any attempt to justifY the armexation on thi 

basis is flawed due to the omission of Hyder and Meyers Chuck. DCRA concluded: 

"Lastly. DCRA notes that State law does not require a need for borough 
government to exist before territory may be included within an organized 
borough. As indicated in TIle preliminary report. Alaska's constitution reguires 
that all of Alaska be included within boroughs, organized and Ullorganized, with 
each borough embracing an area and population with maximmn cornmon 

117 R. 1216 (quoting from Chair Waring's letter). 
116 R. 1216-17. 
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interests. Many areas within existing organized boroughs lack the need for 
borough government.,,]]9 

DCRA next considered whether the area proposed for annexation is an enclave. 

DCRA noted that: 

"The territory proposed for annexation is not an enclave. However, as the 
proposal is presently configured it would establish Hyder as an enclave 
surrotmded by the KGB. Additionally, Meyers Chuck would be surrounded by 
the KGB on three sides ... DCRA maintains that these circumstances argue 
against annexation as proposed by the KGB.,,120 

DCRA stated that it is unaware of any threat to the health, safety, or general 

welfare of KGB residents existing or potentially developing in the territory proposed fa 

annexation. DCRA again noted that annexation of the Quartz Hill area would enable the KGB t 

regulate and control related potentially detrimental effects if that mine is developed. 121 

DCRA state that it was unaware of any need for KGB to extend services into th 

proposed area in order to provide adequate services to the existing borough. 122 

DCRA noted that there would be direct and indirect benefits to the areas to b 

annexed. DCRA stated: 

"DCRA recognizes that that it is reasonable to assume that the KGB's areawide 
economic development efforts do indeed benefit certain residents and property 
owners in the territory proposed for annexation. Ironically, however, the KGB's 
letter of June II seems to include residents and property owners of Hyder among 
those that benefit ... 

DCRA recognizes further that residents and property owners in the territory 
proposed for annexation and other parts of Alaska's unorganized borough 
(exclusive of home rule cities and first class cities) benefit substantially from the 
requirement that the KGB and the other 33 municipal school districts are 
mandated by State law to contribute the equivalent of a 4-mill tax levy (up to 45% 

119 R. 1218 (emphasis on "all" in original). 
120 R. 1218. 
121 R.1218. 
122 R.1218. 
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of basic need) on the full and true value of taxable property within tilOse 
municipalities. 

The required local effort of tile 34 municipal school districts in Alaska is 
projected to generate more than $141 million tills year ... If it were not for the 
required local contributions . . . either the State of Alaska's annual costs of 
education would increase by $141 million or the level of State fmancial aid for 
school districts would decline by tlmt amount ... 

Clearly. the KGB's required local contributions in support of its schools directlv 
and indirectly benefit residents and property owners in the territory proposed for 
annexation as well as those in Hyder. Meyers Chuck. and elsewhere in the 
unorgiiiiizeClborou@."m-------- ..---------.. -

DCRA next addressed the ability of the KGB to plan and control reasonably 

anticipated growtll or development. DCRA recognized tlmt there will be a "significant need" fo 

local government in part oftlJe area if the Quartz Hill molybdenum deposit is developed, but tha 

is not inlminent, and if it happens the KGB will have "ample opportunity" to annex tlJat area. 124 

DRCA next addressed population density. 125 DCRA noted tilat: 

"The territory proposed for annexation is very sparsely inhabited. As such, a 
local election may not adequately represent the interests of tile majority of tlJe 
landowners. 

Again. tile KGB's armexation proposal excludes the only two settlements witllln 
the KGB's model borough boundaries that are not witllln its corporate boundaries. 
One hundred thirty-three residents live in tlJe ... Hyder exclusion ... Thirty-one 
individuals live witllln the ... Meyers Chuck exclusion.,,126 

DCRA concluded with respect to its firrther exanlination of the balanced bes 

interest standard tlmt: 

123 R. 1219 (emphasis in original) DCRA also noted that the KGB pays $1,667 per studen 
willIe the average across such school districts is $1,220, and tllat KGB's total contribution in th 
current fiscal year was $4,552.13. 
124 R.1219-20. 
125 19 AAC 10.200(7) provided that a factor that may be considered is whether the: "territory i 
so sparsely inlmbited, or so extensively inllabited by persons who are not landowners, that a local 
election would not adequately represent the interests of the majority of the landowners." 
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"DCRA policy makers continue to take the position that the KGB annexation 
proposal is not in the balanced best interests of all concerned because of three 
characteristics ofthe proposal. 

The first is the adverse impacts on the affected political subdivisions ... it should 
be stressed that local governments in Southeast Alaska, including the KGB ... are 
also suffering from declines in National Forest Receipts ftmding generally ... The 
impacts of armexation would bring ftrrther unwarranted suffering ... DCRA also 
notes, however, that the KGB indicated that even if armexation occurs it would 
still receive substantially less National Forest Receipts on a per capita basis than 
communities in the unorganized borough ... 

TliesecondistllaIllieTCGU-proposiilseelCs fogaiiisubstiilltial- revenue without 
assuming a commensurate level of responsibility ... 

The third is the seriously flawed bOlmdaries proposed by the KGB. The exclusion 
of Hyder and Meyers Chuck is difficult to justify if the immediately adjoining 
territory is to be armexed to the KGB. Annexation would create an enclave ... 

Talcen together. the three noted characteristics ... lead DCRA policy makers to 
conclude that the arrnexation proposal is adverse to the balanced interests of the 
interested parties. As a result, the armexation proposal does not represent good 
public policy.,,127 

DCRA then addressed Chair Waring's request that it deteffiline whether th 

record concerning the legislation extending NFR's to the unorganized borough (Ch. 37, SL 

1991) included any discussion of the interplay between NFR's and incentives for municipal 

incorporation. DCRA responded that it did. DCRA noted the following: 

1. 

2. 

126 R. 1220. 

The Director of the Municipal League had submitted a memorandum to 
the legislature stating that passage of the bill would result in communities 
in the unorganized borough receiving as much as 14 times more on a 
straight per capita basis than some organized boroughs. 

DCRA's initial position on the legislation was that the payments should 
only be made to home rule and first class cities in the tmorganized 
borough, and should not exceed the average per capita distribution to 
qualifying organized boroughs. DCRA noted that REAA's are already 
100% state ftmded and should not receive additional entitlements. 

127 R.1220-21. 
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3. The initial bill would have distributed 25% of the unorganized borough's 
NFR's to city school districts or REAA's within or adjoining the national 
forest and the remainder would have gone to State DOT to fund roads in 
those unorganized borough areas. A committee substitute bill was 
prepared. Representative Jerry Mackie, a prime sponsor of the bill, noted 
that NFR's should not become an incentive for communities to become 
boroughs as many communities did not wish to become a borough. 

4. Debate in the Senate included a comment by Senator Frank that the bill 
6 could provide a disincentive to borough formation. Representative 

Mackie agreed, but noted that Yalcutat was then trying to form a borough 
7 and if it went through, it would receive a three-fold increase in NFR 
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5. 

6. 

DCRA (Commissioner Blatchford) stated that the administration 
supported the bill. 

The Senate amended the bill so that REAA's received NFR's on the same 
basis as city school districts in the unorganized borough. The amended 
bill easily passed both houses and was signed into law. 128 

DCRA noted that DEED Commissioner Holloway had submitted a letter statin 

that the DEED supports the DCRA's "conclusion to deny the annexation proposal of th 

Ketchikan Gateway Borough.,,129 

DCRA stated that Chair Waring had noted that DCRA's list of borough boundar 

changes in the Prelinlinary Report did not include those for Sitka and Yalcutat. They have been 

added. 130 

DCRA stated that Chair Waring had asked if the excluded areas would b 

sufficient to permit Meyers Chuck and Hyder to form cities. DCRA answered in the affirmative, 

though it noted that it was highly unlikely that Meyers Chuck would ever become a city, and i 

128 R.1221-23. 
129 R.1224. 
130 R. 1224. 
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also noted that the KGB's inclusion of Union Bay was "difficult to comprehend" as it is similarl 

situated to Meyers Chuck13I 

DCRA's "Final Conclusions and Recommendation" read: 

"Based on the analysis contained in DCRA's October 2. 1998 preliminary report 
coupled with the further review in this final report, DCRA reaffirms its 
preliminary recommendation that the petition for annexation of approxinlately 
5,524 square miles to the Ketchikan Gateway Borough be denied. That 
recommendation stems from major concerns on the part ofDCRA policy makers 
regarding the adverse fmancial impacts that annexation will have on service 

, proviClersintheSbuf!:ieasfAliis1caj'f6rtioiiciftheunorganized bbr6Lfgh.TheKGB­
would gain substantial additional revenue at the expense of the cities, REAA's, 
and others in the unorganized borough, without assuming commensurate 
additional responsibilities. Further, the KGB annexation proposal is seriously 
flawed in that it seeks to annex substantial amounts of largely uninhabited and 
undeveloped territory while skirting two settlements located within its model 
boundaries.,,132 

I. 

2. 

The Appendix to the Final Report included the following: 

A November 30. 1998 letter from Commissioner Irwin to Representative 
Torgerson in which he discussed the background of the model borough 
boundaries and stated that the model borough boundaries are "useful in 
deliberations over borough incorporations and boundary changes ... [but] 
do not carry the force of law as was envisioned ... " I-Ie also stated that: 
the KGB petition did not extend to its model boundaries, which is one 
reason DCRA recommended it not be approved; and, "In the Local 
Boundarv Commission's view, the KGB annexation proposal appears to 
be designed to maximize revenues wlnle minimizing costs"; and, the 
proposal would have an adverse fmancial impact on twenty entities in the 
unorganized borough - and the impact would in some cases be 
substantiaL 133 

A December 4, 1997 letter from' Director Poland to KGB Manager 
Zimmerle, responding to her letter to Commissioner Irwin and advising 
that "we extend our full cooperation with respect to the Borough's desire 
to explore the impacts and benefits of expanding its corporate boundaries" 
and offering Ins "personal insights into the annexation process." He noted 
that: DCRA was reviewing the KGB's draft rumexation petition; the 

m R. 1224-25. 
132 R. 1226. 
133 R. 1503-05. 
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3. 

petition had 2 scenarios - with and without Hyder and Meyers Chuck; 
DCRA is in contact with various State agencies to assess the impact of the 
proposed annexation; the impacts extend to those areas in the unorganized 
borough receiving NFR funds - they estimate that 16 entities in Southeast 
Alaska would lose 23.54% of that funding; NFR funding has been 
significantly higher in prior years; the annexation would reduce PIL T 
funding in the lmorganized borough in Southeast Alaska; they anticipate 
"substantial opposition", for example, from POWCAC; DCRA generally 
supports model borough boundaries; this is a major undertaldng for the 
KGB and it would be better for it to defer the proposal if it is not prepared 
to spend the tin1e and resources necessary to defend its proposal; and, he is 
trying to be up front about the level of commitment needed and is not 
trying-to discourage-llielCGBrroiii-puTSliing tllepetition,-iiiid lieaiiCl-Uie- .­
DCRA staff stand ready to be of assistance. 134 

An August 18, 1998 letter from Commissioner Wassermml to the LBC 
declaring under Article IX, Section 2( e) that 5 years em'lier she had been 
president of SISD and Secretary of the POWCAC. She stated that 
boundary issues involving the KGB had not come up during either tenure. 
She noted that both of those entities had taken a position on the KGB 
petition. She advised that she resides in Pelican, has never owned 
property on POW, in Ketchikan, or in Pelican. She stated her awareness 
that communities in the Tongass, including Pelican, will be in1pacted by 
the LBC's decision, but noted that any LBC decision in1pacts many 
communities throughout the state. She stated her belief that her past 
involvement with those entities would not interfere with the full and 
faithful discharge of her duties, and that she feels that any conflict she had 
due to her residing in Pelical1 "is minor and inconsequential.,,135 

There is nothing in DCRA's Final Report which reflects that al1ybody with DC 

(Mr. Bocldlorst or the "policy malcers") consulted with the Alaska Attorney General's Offic 

concerning DCRA's legal interpretations and conclusions. 

Mr. Bocldl0rst, in a November 27, 1998 letter to the LBC providing informatio 

requested by Chair Waring, and responding to Commissioner Tesche's November 24, 1998 

request for comment on the applicability of 19 AAC 10.190(c), stated: 

134 R.1496-1500. 
135 R.1501-02. Commissioner Wassserman was not recused. 
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"Although the language ... does not expressly indicate that it applies to borough 
annexation proposals, it is my belief that 19 AAC lO.190(c) is anlong the 
standards that the Connnission must consider when evaluating such. The 
provision is contained in Article 4 of the Commission's regulations which is 
entitled "Standards for Annexation ... " Further, other subsections of 19 AAC 
10.190 expressly mention annexation. Lastly, a similar, but separate standard 
exists for borough incorporation proposals ... 

In this particular case, all of the territory proposed for armexation is within tlle 
6 model boundaries ... As such, the requirement for tlle Commission to find that a 

'specific and persuasive showing' exists ... is not applicable. 
7 

8 
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T-IIJwever,- as olitliiieaiii-nGRA:'sfiilanepofL .. DCRAhas takehthepbsitio-n 
that exclusion ofl-Iyder and Meyers Chuck from the ... proposal is a serious flaw 
in the context of Article X, Sections 1 and 3 ... Further, the ... proposal would 
establish Hyder as an enclave ... while Meyers Chuck would be surrounded ... 
on tlrree sides. Further, malcing Hyder an enclave would add to the number of 
non-contiguous areas within ilie lillorganized borough. These issues are 
addressed in more detail in DCRA's final report, at pages 1,2, 9, 10,20,29, 33, 
and 39. 

State Senator John Torgerson recently inquired about DCRA's position 
concerning model borough boundaries both in general terms and in terms that 
were specific to the [KGB] annexation proposal. A copy of his letter is enclosed. 
A copy ofDCRA's response ... will be provided to you early next week." 136 

He copied Director Poland. His enclosures included copies of model borough boundary maps.137 

LBC Chair Waring, in a December 17, 1998 letter to KGB Mayor Jack Shay, 

advised tllat: the public hearing was held on December 12, 1998; ilie Commissioners ilie 

deliberated; several had concerns that the KGB petition failed to meet certain annexation 

standards due to the omission of Hyder and Meyers Chuck; iliey decided to give the KGB an 

opportunity to amend tlle petition to include Hyder and Meyers Chuck rather than rejecting ili 

petition; an amended petition was due March 12, 1999; tlle KGB should consult with th 

residents of tllose communities in developing a new transition plan; the KGB should worl 

136 Italics in tlle original. 
137 R. 1250-52. 
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closely with affected school entities; and, DCRA will now have an opportunity to address th 

NFR and PIL T funding situations, in that regard, DCRA will consider proposing legislation t 

insure that such funding is allocated in a maImer that does not impede the development of local 

govemment.138 

The LBC issued its Statement of Decision on April 16, 1999. The LBC noted a 

the outset that: the KGB seeks to expand its boundaries to include all of the land within its model 

-boundary except for 17.9 scj'uiire- iliiles- arourid and mcludmgHyder arid 3.5 riles around arid 

including Meyers Chuck; the KGB estimates that 25 people reside in the area proposed fo 

mmexation; and, the DCRA estimates that 28 people live in Meyers Chuck and 151 in Hyder .139 

The LBC then provided a "summary of proceedings". The LBC stated, in part, 

that: the public hearing occurred on December 12, 1998; the decisional session followed; th 

LBC deliberated "extensively"; several Commissioners voiced concerns that the KGB proposal 

did not meet several mmexation standards; the LBC elected not to amend the petition to includ 

Hyder and Meyers Chuck; the LBC decided to give the KGB 90 days within which to do s 

rather than rejecting the petition outright; the KGB advised in a March 12, 1999 letter that i 

would proceed with the original petition; and, the LBC reconvened its decisional session 0 

March 31,1999. 140 

The LBC found the following with respect to 19 AAC 1O.l60(b): the focus is 0 

the area proposed for annexation and the area within the existing borough; the proposed area i 

sparsely populated but that is common in Alaska and the Alaska Supreme Court approved th 

lJB R.1231-32. 
139 R.I018-19. 
140 R. 1019-1020. All five Commissioners participated in the March 31, 1999 decisional session 
by teleconference. 
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formation of the North Slope Borough in 1974; Meyers Chuck and Hyder serve as oints oj 

access to areas proposed for armexation; "Hvder and Mevers Chuck a ear to be inte rated int 

the transportation and conm1Unications system centered in Ketchilcan" (i.e. the seaplane landing 

in Meyers Chuck and 40% of the occupied homes in Meyers Chuck subscribe to the Ketchikan 

Daily News); and, the transportation ties between Ketchikan and Hyder are "more attenuated" 

but it has been reported that Hyder relies on Ketchikan's EMS for emergency medical transpo 

lliid thereHistllepl'oposedn'ilmicipal feITY service, llldborougns elsewnereiiIcltide
H
comn1uiiitie 

that are greater distances apart. The LBC concluded that this standard: "is satisfied. albei 

minimally. The exclusion of Hyder and Meyers Chuck from the armexation proposal 

significantly dinIinishes the extent to which this standard is met.,,141 

The LBC next considered whether the KGB's petition satisfied the requirement 

of 19 AAC 10.170. The LBC found that: the combined population of the Borough and the area 

proposed for armexation is large and stable enough to support borough government in thos 

areas. Thus, the standard set out in 19 AAC 10.170 is satisfied.,,142 

The LBC next considered whether the KGB's petition satisfied the requirement 

of19 AAC 10.180. The LBC found that: 

"The size and stability of the Borough's population, tax base, its budget, and the 
income of Borough residents demonstrate that the proposed new boundaries of the 
Borough encompass an economy with sufficient human and financial resources to 
provide essential borough services on an efficient, cost-effective level." 

The LBC considered the net increase in revenue the KGB would receive from the NFR's i 

reaching this conclusion. 143 

m R. 1021-22 
l<l2 R. 1022. 
'" R. 1022-23. 
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The LBC next considered whether the KGB's petition satisfied the requirement 

of 19 AAC 10.190(a). The LBC, in part, stated: 

"Land use and ownership patterns in the territory proposed for annexation appear 
to be consistent and compatible with the area presently within the Borough. 
Nearly all of the land witllin the Borough's existing boundaries as well as the 
territory proposed for mmexation is pmt of the Tongass National Forest. .. 

Consideration of existing and reasonably anticipated transportation patterns in the 
context of this standard raise the same concerns for the Commission that were 
noted previously with respect to the standard dealing with the communication and 
exchange necessiiryfoTaeveTopmeril of iritegriited . b6filugngovernmeht. ··Here 
again. it appears that Hyder and Mevers Chuck are key links to portions of the 
territorv proposed for annexation." 

Lastly, tlle Commission notes that tlle boundaries proposed by the Borough for 
the exclusion of Hyder followed tlle thread of a river. Typically, the Commission 
considers the standard ... best served when borough boundaries do not divide a 
natural drainage as was proposed in this case. 

Conclusion: The exclusion of Hyder and Meyers Chuck from ilie annexation 
proposal precludes the satisfaction of ilie requirement that the Borough confo= 
to natural geography and include all areas necessary for full development of 
municipal services on an efiicient, cost-effective Jevel.,,144 

The LBC next considered whether the KGB petition satisfied the requirements 0 

19 ACe 10.l90(b). The LBC concluded tlmt tlle petition satisfied this standard. 145 

The LBC next considered whether the KGB petition satisfied the requirements 01 

19 ACC 10.l90(c). The LBC noted iliat ilie area proposed for annexation did not extend beyon 

the KGB's model boundaries, but also did not include all ofilie area within its model bmmdaries. 

The LBC stated that the: "effect and significance of the failure of a borough proposal to confo 

to its model boundaries must be judged in the unique circumstances presented by each petition.' 

The LBC noted that it has approved petitions iliat did not include all tlle area within a borough' 

144 R. 1023-24. (Bold print in original). 
145 R. 1024. 
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model boundaries (Denali, Juneau, Haines), and one iostance when it approved an atmexatio 

that extended beyond such boundaries (Yakutat). The LBC then stated: 

"The Commission believes that some deference is owed to the model boundaries 
beyond that called for in a narrow interpretation of 19 AAC 10.190(c). The 
Borough's annexation proposal includes 99.6 percent of the area within its model 
boundaries that is not already within in its corporate bOlmdaries; however, it 
excludes 87.7% of the residents of that same area. If the armexation proposal 
were approved as presented, Hyder would become an enclave surrounded by the 
Borough. Mevers Chuck would become a near enclave, surrounded on three sides 
by the Borough. 

On October 21, 1998, the Borough wrote that it 'has contemplated from 
the beginniog that there was a Significant likelihood that the LBC WOUld, 
io fact, include Hyder and Meyers Chuck ... ' The Borough also wrote in 
the same letter that, 'it may be reasonable io the future for ... to joio the 
Borough, whether as a result of this petition or a subsequent armexation 
proceeding' ... While the Commission could consider the prospect 
that boroughs might incrementallv extend their corporate boundaries 
to reach their model boundaries, it appears in this case that the 
Borough's current proposal would most likely be the terminal stage of 
its boundaries. Residents of Meyers Chuck and Hyder have expressed 
strong opposition to beiog iocluded in a borough and the Borough has 
expressed little interest io armexing those communities. Such an 
arrangement would poorly serve the State's long-term ioterests. 

"Conclusion: Technically, the annexation proposal satisfies the 
standard set out io 19 AAC 10.190(c) in that it does not extend beyond 
the Borough's model boundaries. However, the Borough's model 
boundaries also reflect the application of all borough boundary standards 
and relevant constitutional principles to the pertinent facts of the 
Borough's circumstances. In the record, there is insufficient 
justification for deviation from those model boundaries here. If the 
Borough's annexation proposal were approved, the Borough would 
have little or no incentive to further extend its boundaries to include 
Hyder and Mvers Chuck."I46 

The LBC next considered whether the KGB petition satisfied the requirements 01 

19 AAC 10.910. The LBC found that it did. 147 

H6 R. 1024-25. (emphasis in Oliginal except that which is both underlined and in bold print). 
147 R. 1025. 
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The LBe next considered whether the KGB petition satisfied the requirements oj 

19 AAC 10.900. The LBC found that it did. 148 

The LBe next considered whether the KGB petition satisfied the requirements oj 

19AAC 10.160(a). TheLBCfoundthatitdid. 149 

The LBe next considered whether the KGB petition satisfied the requirements oj 

19 Article X, § 3 of the Alaska Constitution. The LBC noted that: tins provision mandated tha 

tile State be divided into boroughs, organized aridllilorgaruzed;thelegislattire attempted t 

satisfy this mandate in 1961 by "dividing" the State into one unorganized borough encompassin 

tile entire State; tile 1961 legislation "may have met with the letter of the law" but it neglected 

tile mandate in Article X, § 3 that boroughs "embrace an area and popUlation with common 

interests to the maximum degree possible'" and, the unorganized borough contains 57% of th 

State - an area larger than Waslrington, California, and Oregon combined, and, it is non-

contiguous and contains extremely diverse interests.150 

The LBe also stated: 

"In tins case, the territory proposed for annexation has a great deal in common 
with tile Borough. Existing State House Election District 1 confonns closely to 
the proposed new boundaries ... However, Election District 1, like the Borough's 
model boundaries, includes Hyder and Meyers Chuck. The area proposed for 
annexation also confonns substantially to the 'Outer Ketchikan Census Subarea' . 
. . Hyder and Meyers Chuck are included in tImt subarea as well. 

Further, the territory proposed for annexation includes most of the Cleveland 
Peninsula. That area is used by the residents of Ketchikan and surrounding 
communities for subsistence hunting, fislnng, and primitive recreation. Meyers 
Chuck is also located on Cleveland Peninsula. 

14e R. 1025-26. 
1<9 R.I026-27. 
15D R. 1027. 
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Substantial portions of the Ketchikan Ranger District and the Misty Fjords 
National Monument are currently within the borough. The proposed annexation 
would bring those areas wholly within the boundaries of the Borough. The 
Ketchikan Ranger District and Misty Fj ords National Monument are both 
administered by the U.S. Forest Service staff based in Ketchilcan. 

Links between Ketchikan and the area proposed for annexation have existed for 
many years. In 1963, the legislature determined that the territory proposed for 
annexation, plus Hyder and Meyers Chuck, were suitable for inclusion within the 
Borough under ... the Mandatory Borough Act. However, smaller boundaries 
were implemented under a local initiative that preempted the boundaries set by 
the Mandatory Borough Act. 

Lastly, links between the Borough and the area proposed for annexation are 
evident in that the territory proposed for annexation is wholly within the model 
boundaries of the Borough. Those boundaries were set by the Commission in 
1991 using the legal boundary standards and constitutional principles established 
in law. 

There are strong ties between the Borough and both Hyder and Meyers Chuck. 
Common ties concerning transportation and communication were addressed 
previously. Beyond that. the Borough identified four factors that it considered to 
be of 'particular importance' in demonstrating the close ties between it and the 
territory proposed for annexation. Those factors related to: (1) election districts: 
(2) recording districts: (3) borough government boundaries as mandated by the 
1963 legislature: and (4) model borough boundaries. However. each and every 
one of those four factors also links the Borough to Meyers Chuck and Hyder. 
Other common interests linking the Borough to Hyder and Mevers Chuck include 
natural geography and census sub-area boundaries. Medical care is another area 
in which there are common interests since both . . . are within the 'Primary 
Service Area' of the Ketchikan General Hospital. 

Conclnsion: Given the extreme diversity of the unorganized borough, coupled 
with the social, cultural, geographic, transportation, and other ties between the 
Borough and the area proposed for annexation, the territory unquestionably has 
stronger ties to the Borough than it does to the rest of the unorganized borough ... 
While annexation would better satisfy the constitutional mandate for the 
Borough's bmmdaries to encompass maximum common interests than is the case 
currently. the constitution calls for boundaries to embrace an area of common 
interests 'to the maximum degree' gossible. Without Meyers Chuck and 
Hvder, this standard cannot be met." ,1 

151 R. 1027-28. (Bold print in original). 
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The LBC next considered whether the KGB petition satisfied the requirements of 

19 AAe 10.200. The LBC stated: 

"The Commission views this standard to relate principally to Article X, Sections I 
and 3 of Alaska's Constitution. Section I promotes maximum local self­
government with minimum numbers of local governments. It also encourages 
the extension of organized borough government to unorganized areas. 
Section 3 requires that each borough embrace an area and population with 
common interests to the maximum degree possible. 

DCRA emphasized the adverse financial impacts timt annexation would have on 
commurlitieswitl:W:ttliatportion of' the Tongass Nil.tionalForestlYirig outside 
organized boroughs. Those adverse impacts would occur with regard to the 
National Forest Receipts program and Payment in Lieu of Taxes program. 

DCRA also criticized the proposal because it sought 'to gain substantial revenue 
without assuming a commensurate level of responsibility.' DCRA projected that 
the Borough would gain nearly $350,000 ... but would spend only about $60,000 
annually. 

The Commission rej ects the notion that State policy positions concerning borough 
incomoration and annexation should be driven bv financial considerations such as 
those expressed by the DCRA in this proceeding. National Forest Receipt and 
Payments in Lieu of Taxes programs are ephemeral - in a few years those 
programs may operate in a significantly different manner or may no longer exist. 
In contrast. the formation of a borough or extension of a borough over a large area 
is a much more permanent action. 

Furtller, it is poor public policy to suggest tllat each annexation or incomoration 
proposal should be weighed to ensure that revenues and costs are somehow 
balanced. Many areas within existing organized boroughs do not receive services 
commensurate with revenues generated by those areas. Conversely, many areas 
of organized boroughs receive services well beyond the level of revenue 
generated by those areas. 

The Commission is guided by Alaska's constitution and standards 
established in law. These make little or no provision for consideration of the 
fiscal effects on which DCRA placed so much emphasis. 

If there are adverse financial consequences, parties should seek legislative 
remedies ... In this particular instance, it appears from the record tilat the State 
legislature was mindful of tile possible consequence that would result from tlns 
type of annexation proposal when it extended National Forest Receipt funding to 
entities in the unorganized borough. During the deliberations ... some legislators 
expressed a hope that tlle legislation would not inhibit borough government. 
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Even if financial impacts were a relevant consideration, the adverse financial 
impacts on numerous local service providers in this particular instance would be 
de minimis in terms of the percentage of operating budgets of each of the affected 
entities. As such, the Department's concern as to the financial impact on others 
was overstated. 

Considering the best interests of the State of Alaska, the territory proposed for 
annexation, and affected political subdivisions, the Commission notes that the 
territory manifests a need for services that can be met most efficiently and 
effectively by the Borough. While there is no substantial mining activity ongoing 
. . . there is a reasonable likelihood that significant mineral development will 
occur. Substantial weight should be given to the need for planning in an area that 
has potenfi81T()T significant 'lnimrig'acfivity:" Ttisoesflc,'ii1stittite the local 
governmental mechanisms to provide for planning before substantial development 
occurs. 

However, the need for municipal government is not limited to the area proposed 
for annexation. That area includes Meyers Chuck and Hyder as well. When 
planning is conducted around those co=unities, special focus should be given to 
how activities in the adjacent regions will affect those co=unities. As such. the 
Borough's annexation proposal significantly undercuts its own ability to 
effectively address planning needs bv excluding Meyers Chuck and Hyder. 

There are no schools in the territory proposed for annexation. However, here 
again, the Borough undermines its own annexation proposal by excluding Meyers 
Chuck and Hyder. The State would be left with tl1e responsibility for the 
education of students in those co=unities ... 

It is also appropriate to observe tlmt the Borough's annexation proposal would 
establish Hyder as an enclave within tl1e Borough. Additionally, Meyers Chuck 
would be surrounded by tl1e Borough on tlrree sides. Enclaves typically lead to 
diminished efficiency and effectiveness in the delivery of municipal services. 

19 Conclusion: The petition. as presently structured. marginallv serves the 
balanced best interests of the State of Alaska, the territory proposed for 

20 

21 

22 

23 

24 

25 

annexation, and affected political subdivisions. The greatest need for borough 
services in this area is planning and education. The Borough's proposal leaves 
out areas that are essential to those planning and educational needs. notably 
Meyers Chuck and Hyder. The annexation proposed by the Borough creates 
enclaves. The Commission has a formal policy to avoid enclaves within boroughs 
as reflected in 19 AAC 10.200(2). If Hyder and Meyers Chuck were included, the 
standard would be served to a far greater degree.,,152 

152 R. 1028-30. (Bold print in original). 
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The LBC next considered whether the KGB petition satisfied the requirements oj 

Article X, § 1 of the Alaska Constitution. The LBC noted, with respect to the "maximum local 

self-government" requirement timt: 

"In one respect, tile annexation proposal would advance local self-government by 
including an area of potential significant development with the Borough's 
boundaries. Such would position the Borough to exert significant local self­
government powers over that area. 

Here again. the Borough's proposal is deficient in tilat it omits Hyder and Meyers 
.. Chliclc:As was nofeaearlier:flieaii:fiexatioilpfoPbsa]seekstb a:dd-99.6pertent 

of the area within the Borough's model boundaries not already within ... but 
excludes 87.7 percent of the residents of that same area. That deficiency 
overshadows the benefit noted in the preceding paragraph. 

Conclusion: Because tile annexation petition excludes Hyder and Meyers Chuck, 
the Commission considers the proposal to fail in terms of promoting maximum 
local self government." 153 -

With respect to whether tile KGB proposal promoted a m1I11mum of local 

government units as favored by Article X, § I: The LBC stated that it was divided on the issue. 

Three Commissioners were of the view that tills provision encourages the LBC to conside 

whether a proposed armexation may lead to a proliferation of local governments because th 

petition is not "sufficiently expansive". They believe that Hyder clearly has government need 

that can only be met, other than by the State, if it incorporates as a city and, including Hyder i 

the KGB would obviate the need for it to form a city. The other 2 Commissioners "view th 

constitutional provision in question as simply favoring changes timt would not increase or migh 

even decrease tile nunlber of local governments." They view tile KGB annexation as bein 

neutral in tills regard so it carmot be rejected on tins basis. They do not believe timt ever 

153 R. 1030. (Bold print in original). 
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1 annexation proposal must be so expansive as to preclude the opportunity for city fonnation in 

2 areas witlun its model boundaries not included in the proposal. 154 

3 
The LBC concluded tlmt: 

4 
"Through Commissioners Wassennan, Cannington, and Walters, the Commission 

5 determines that the Borough's annexation proposal fails to meet this standard 
because the exclusion of Hyder from the Borough would likely encourage that 

6 community to fonn a city govermnent, which might not be necessary if it were 
included within the Borough. Commissioners Waring and Tesche, however, 

7 consider tlus standard irrelevant because the Borough's proposal neither increases 
n6r~ decreases-tlie-numoer of localgovernilleiifuruls:,,155 ~ 

8 

9 

lO 

II 

l3 

l4 

l5 

l6 

l7 

l8 
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The LBC next considered whether it must approve an annexation petitio 

whenever the pertinent standards have been minimally met. The LBC stated that it rejects til 

KGB's view tlmt Mobil Oil CO/po v. Local Boundary Commissioll requires that it must approv 

petitions that only marginally satisfy applicable standards. The LBC instead reads tile decisio 

as providing that it has the discretion to approve such petitions and that the Alaska Suprem 

Court will uphold the LBC's decision. 156 

The LBC next considered and rejected the notion that a borough faces a lughe 

burden of proof if it waits a subsiantial period oftime before pursuing annexation.157 

The LBC concluded, based on the above, that the KGB petition "fails to compl 

with all requisite annexation standards in law" and that it "fails to serve all relevant principle 

established in the Constitution of the State of Alaska." So the LBC denied the KGB's petition. I5 

154 R.I030-31. 
155 R.I030. 

25 156 R.I031. 
157 R.I031. 
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b. KGB's 2006 Annexation Petition 

The KGB submitted a legislative review annexation Petition for technical revie 

to Mr. Bockhorst, Department of Commerce, Community, and Economic Developmen 

(DCCED)159 Local Government Specialist, on February 10,2006. The KGB sought to annex all 

of the area in the unorganized borough within its Model Borough Boundary, an additional 4,701 

square miles, except a 205 square mile area around and including Hyder. 160 The propose 

. annexatiol1 area included Meyers CliuCk .. It did not inClude the Annette Islan.d-Reserve; Th 

KGB's submission totaled 148 pages. 161 

The KGB stated the following "Reasons For the Proposed Boundary Change" tha 

it believes that its model boundaries: 

"best reflect the Borough's contemporary and future sphere of regional 
government interest and influence in southern southeast Alaska. As will be 
explained further in Exhibit H and ExhibitIC ... the Petitioner recognizes these 
model boundaries represent an ideal future Ketchikan borough and that they 
accurately represent the Borough's long-term local government role. However, 
the Petitioner also asserts that the incremental extension of local government 
boundaries is logical and consistent with the historic growth and approval of 
govern boundary extension throughout the State. It is necessarY in this case, as in 
previous cases elsewhere. to deviate from these ideal boundaries in the short-term 
to malce progress towards long-term goals. 

15' R.I031. 
159 R. 1. DCCED is the new name for the same Department (DCRA) that dealt with the KGB' 
prior annexation petition. 
160 R.4. 
161 R. 1-148. The KGB's packet included: a Ju1y 10, 2006 transmittal letter from the KGB 
Manager, Roy Eckert, to Mr. Bockhorst, the Petition, (82 pages including exhibits) and copie 
of: KGB Resolution No. 1949; minutes of a January 21, 2006 public hearing; the material 
presentedJdistributed at the January 21, 2006 public hearing (including correspondence presented 
during public testimony and copies of a power point presentation made by KGB staff and KGB' 
consu1tant); a recording of the January 21, 2006 public hearing; public notice of the hearin 
provided by the KGB in Ketchikan and outlying areas (including related affidavits by those wh 
posted the notices); and, the PSA broadcast on the local radio station (apparently concerning th 
public hearing). 
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The Borough's short and long-telm annexation goals are: 

To maximize local self-government in the region; 

To promote borough boundaries that better reflect constitutional principles 
regarding borough government; 

To support orderly growth and development; 

To protect and enhance the Borough's tax base; and 

To provide greater local fiscal responsibility.,,162 

The KGB stated the following with respect to maximizing local self-government: 

"It is the Borough's belief that the unique regional economic, political, and 
cultural interests of the Ketchikan region, as represented by the State's model 
borough boundaries, are best managed by a system of local rather than State 
government. 

Article X, Section 1 ... states 'The purpose of this article is to provide for 
maximum local self-government with a minimum of local government units, and 
to prevent the duplication of tax-levying jurisdictions.' In the years since its 
adoption ... this constitutional principle has been held in numerous decisions to 
mean that the constitution encourages the creation of organized boroughs, and 
their expansion through annexation, when consistent with specific standards. The 
history of these judicial and administrative decisions has not shown much 
consideration with respect to the population density or remoteness of an area for 
annexation. To the contrary, State decisions ... have consistently upheld the 
concept that borough governments have a regional role and responsibility and that 
they often encompass areas which have little or even no need for government." 163 

The KGB stated the following with respect to promoting boundaries consisten 

with constitutional principles: 

"When considered within the context of Alaska's constitution, it need not be 
argued whether the unorganized portion of the area within the Borough's model 
boundaries should be annexed at all, but rather whether the territory should be 
part of an expanded [KGB] or part of some other borough and whether specific 
areas should be annexed now or incrementally phased in at a later tiroe. It should 
be noted that the LBC, while considering the Borough's'previous 1998 petition, 

162 R.5. 
163 R. 6. 
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provided some policy guidance on tlus question. In its statement of decision, it 
noted that the 'territory unquestionably has stronger ties to the Borough than it 
does to tile rest of the unorganized borough.' The LBC went on to say iliat the 
proposed exclusion of Meyers Chuck and tile community of Hyder ... failed 
constitutional requirements 'in terms of promoting maximum local self­
government.' The LBe also expressed its concerns tlmt insufficient justification 
was provided to deviate from the model borough boundaries . . . It noted in its 
conclusion iliat ' ... the Borough's model boundaries also reflect the application 
of all borough boundary standards and relevant constitutional principles to ilie 
pertinent facts of the Borough's circumstances.' Article X, Section 3 ... 
requires, in part, iliat each borough embrace an area and population Witll common 
interests to ilie maximum degree possible. 1bis petition contends tlmt, on 
billance,ilie area proposed fili;itiIDexaticin ... lias stronger tiestoilie [KGB] tlian ... - ---­
it does to Alaska's unorga1uzed borough. As will be discussed later. tile Borough 
suggests tllat iliese regional ties also include tile community of Hvder although 
iliey are not strong enough to justify extension of local government at tills time. 

The Borough is ilie principal regional goods and service provider in southern 
soutlleast Alaska. This role, in many respects, extends far beyond the boundaries 
of ilie area proposed for annexation. For eXalUple, as discussed in Exhibit H ... 
Because of tlus obvious regional role, the Borough maintains iliat existing and 
potential developments in ilie area proposed for annexation draw, or likely will 
draw, tile majority of ilieir support from ilie urban center of ilie Borough more 
than from ally oilier organized municipality in ilie region . . . Such support 
services would include marine alld air trallsportation and transfer, alld provision 
of a variety of goods and services including retail services and healtll care. 

Admittedly, ilie degree and character of this support varies within tile area 
proposed for alIDexation due to tile remoteness of the territory and tile presence of 
otller overlapping service providers. For eXalUple. the community of Hvder. in 
practical terms is relatively isolated. has only nominal air service. alld has 
stronger local economic and social ties to Stewart. British Columbia alld its 
adjoining road system. It is expected iliat tills Hyder territory. wluch represents 
3% of ilie model territorv. will be phased in at a later time. A full discussion 
regarding ilie justification for postponing ilie alIDexation of Hyder and the future 
circumstallces willch lead to its inclusion ... is provided in Exhibit K. 

It is tile Borough's aim to work with all citizens alld communities in ilie area for 
alIDexation to extend only services required by State law or desired by these 
citizens; to assist, promote, alld fl11allce econonUc development, infrastruchrre alld 
services desired by iliese citizens; to facilitate local self-rule and management to 
the extent feasible; and to encourage citizens of ilie area ... to participate in ilie 
social, political alld economic life of the expallded Borough. 

ill conclusion, the Borough suggests tllese areas most logically belong in tile 
regional system of govermnent proposed by tills petition. Tlus petition will 
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demonstrate that the area ... has much stronger ties to the Borough than to the 
balance of the unorganized borough ... and to other prospective ... boroughs. 
TIns petition will demonstrate that while Hyder is logically a part of a future 
[KGB] expansion. several regional links and local factors must evolve further to 
justify local government expansion in tlns area. It is the [KGB's] belief that 
annexation is in tlle best long tenn interest of developing local self-government in 
soutllem southeast Alaska and will serve to enhance regional econonUc 
development as well as tlle provision of cost-effective public services, as needed 
and desired, to citizens throughout the area proposed for annexation.,,164 

With respect to supporting orderly growth and development, the KGB stated: 

"It is the Borough's conviction thiif pliiriilillg and managmgTocalgrowth ancnocal 
services for local needs is best perfonned by local government. Within tlle 
proposed annexed area, there are a number of foreseeable development 
opportunities that most likely will directly or indirectly impact Ketchikan. Likely 
development scenarios include: 

Mineral development at Union Bay, Duke Island, and Quartz Hill; 

Offshore oil development along the U.S.lCanadian border; 

Commercial tourism development on private and public lands; 

Timber sales and other National Forest development activities; and 

Development ofroads, energy infrastructure, and otller public projects 

It is likely that there will be additional unforeseen projects tlmt n1ight grow from 
the resources and opportunities present within the territory ... all of wInch may 
directly or indirectly impact Ketchikan. It will be important for residents of 
Ketchikan to have input into the terms of development activities witlnn the 
territory. It is also important to provide opportunities for input to those residents 
witl1in tlle territory but ... not included in any organized political subdivision of 
the state. 

In addition, regional econon1ic development will best occur when working in 
partnerslnp with those residents living in tlle unorganized and future boroughs on 
Prince of Wales and Wrangell. As will be shown later ... the character and needs 
of the Ketchikan region, as depicted by its model boundaries, will continue to 
change as the markets for its resources continue to grow. These Federal, State, 
and private resources include timber, minerals, and fisheries; air, land and water 
quality; and land for energy facilities, utility routes, roads, subsistence, and 

164 R.6-8. 
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recreation and tourism activities. Through annexation, the Borough expects to 
gain more meaningful opporhmities to help manage the inter-dependence and 
sometimes competing requirements of these resources as balanced against local 
needs. These opportunities will include extension of its State granted planning, 
zoning, and platting authority where appropriate and strengthening influence and 
comments on environmental reviews during development of Federal land which 
affect the character of the community. Because development within the territory 
will derive most of its services from Ketchikan, it is in the community's best 
interest to locate this territory within the community's bmmdaries.,,165 

With respect to protecting and enhancing the KGB's tax base/revenues, the KGB 

"The vast majority of the ... proposed for annexation is ... within the Tongass 
National Forest and Misty Fjords National Monument. The Ketchikan Ranger 
District manages these lands and is located wholly within Ketchikan's model 
boundaries and the area proposed for annexation. The Ranger District ... are 
based in . , . Ketchikan. To the extent that the Federal government develops these 
lands according to a variety of planned and likely scenarios, it is the Borough that 
will provide the majority of the infrastructure, goods, and services for their 
improvement. Consequently, it is the Borough that should proportionally benefit 
from the potential revenues associated with such development since it is the 
community most affected by the outcome of Federal activities. For example, 
significant, and growing, volumes of tourists transfer in Ketchikan to Misty 
Fjords and other points of interest. Anticipated revenues include a proportional 
share of Federal forest receipts and payments in-lieu of taxes, but also sales taxes 
and property taxes resulting from potential mineral leases and other commercial 
activities.,,166 

With respect to providing greater local responsibility, the KGB stated: 

"It is incun1bent upon the Borough to develop local revenue sources to help 
provide for local needs such as schools, public facilities, and services. 
Annexation ... as shown in the attached budget, will provide additional revenue 
to offset the ever present risk of additional cutbacks in State assistance and to pay 
" . d' 'd ,,167 lor reqUlre servIces to resl ents. 

Exhibit E is the KGB's Transition Plan required by 3 AAC 110.900. The KGB 

states therein, in part, that: 

25 165 R. 8-9. 
166 R. 9. 
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"Prior to preparation of the petition, Borough representatives traveled to Hyder 
and Meyers Chuck and met with community members to discuss the Borough's 
annexation goals, to hear from residents regarding any desire or need for services, 
and to receive information regarding capital improvements needs ... Community 
residents expressed overwhelming opposition to the annexation proposal, 
expressed no desire or need for Borough administered services (i.e. education, 
planning, tax assessment and collection, library, regulation of fIreworks, public 
transportation, wastewater collection and disposal of septic system waste or 
animal control), and did not express a need for capital improvements that could be 
fInanced by or through the Borough. 

The area proposed for annexation, however, is abundant in natural resources and 
• u willat··soirie ·timeintlie future be Cleve1oped ... SllchdeVelopment will directly·· 

impact the existing Ketchikan Gateway Borough due to Ketchilcan' s economic 
role within the region. Any development will also require a structured planning 
and development process to assure the needs of developers are balanced with 
desires of nearbv and impacted residents. 

The Borough proposes to initially provide only those mandatory services required 
by State Statutes (education, planning, platting, land use regulation and 
assessment and collection of taxes). Additional services such as economic 
development (grants and loans) and recreation (development or maintenance of 
facilities) or other discretionary services will be provided on an as-needed basis or 
as desired by the residents to be annexed. 

· .. The Borough currently exercises no formal extraterritorial jurisdiction in the 
area proposed for annexation although some residents outside the Borough utilize 
the Borough's library, animal control, airport, health care, and other facilities on 
an as-needed, sometimes fee-based basis. 

· .. The territory proposed for annexation, lilce most of the existing ... Borough is 
remote. The Borough presently provides services to remote developed areas such 
as Loring and Moser Bay and sees no geographic features which will prevent it 
from providing services to the territory. 

· .. The 2005 estimated taxable value of property within the territory proposed for 
armexation is $7,020,000. Assuming an estimated 2% growth per year, the 
anticipated FlY 08/09 real and personal property taxes generated will be $55,873 
based upon a mill rate of 8.7 mills. Sales tax collections during the fIrst year are 
estimated to be $21,224 in FY 08/09 and increasing 2% thereafter. Total 
estimated gross revenues generated by tlle territory ... depending on changes in 
forest receipts funding, are estimated to be between $1,235,796 and $299,138 in 
FY 08/09. Total operating expenses ... in FY 07/08 is estimated at $62,620. The 

167 R. 9. 
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initial year of transition, FY 07/08 is anticipated to be higher due to start-up costs 
associated with assessment and planning. 

Changes in national forest receipt funding, although not predictable, are inevitable 
as Federal policy evolves over time. However, when considered over the time 
period associated with the annexation, it is expected that additional receipts 
generated from the forest will be sufficient to offset the costs of providing 
services within the area proposed for annexation. This net increase in funding 
will be used to off-set the costs of providing required and discretionary Borough 
services and facilities not identified above (amortization of new equipment and 
buildings, and economic development) among others as needs in the area 
proposed for annexation change over time. 

· .. At the present time, there does not appear to be a need or desire for Borough 
capital funding of proj ects in the area proposed for annexation such as school 
buildings. or administrative facilities. The Borough will undertalce such 
improvements and incur such costs only as capital projects have been designed 
and adequate funding identified. The Borough expects to leverage such fi.mding 
through legislative grants, and local bond sales, and through the annual local 
budgeting process. It is expected that new service areas established within the 
area proposed for armexation will also contribute towards proj ect funding. 

· . . The territory proposed for annexation has no organized communities and is 
located entirely within the ... unorganized borough. The Petitioner is unaware of 
any powers, duties, right or functions being performed by the State. Existing 
Borough powers and duties. . . that are in place upon the effective date of 
annexation shall apply immediately to the annexed territory. 

Within two years of armexation, the Borough will review its ordinances, rules, 
resolutions, procedures and orders to determine whether any changes to these 
documents may be warranted as a result of annexation ... 

· . . The territory proposed for annexation encompasses part of a regional 
educational attendance area known as the Southeast Island School District 
(SISD). The Borough's public and secondary education services will be extended 
to the territory by July 1, 2008. However, it appears that there are no school age 
children residing in the territory at this time. 

The Ketchikan Gateway Borough previously solicited the views of the SISD via 
the Superintendent with respect to annexation of the entire model territory 
including Hyder. In response, Borough received a resolution approved by the 
[SISD] . . . Board of Education on April 28, 2005 opposing the proposed 
armexation. In general, the SISD opposed the armexation based upon SISD's 
experience and success with respect to serving children in the annexed territory 
and noted opposition of Hyder and Meyers Chuck residents to the proposed 
armexation. In the interim, the Borough changed its plans to phase Hyder in at a 
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later date. In response, the SISD opposed the exclusion of Hyder based upon the 
lost revenue to SISD tImt is needed to educate children in Hyder. As a result. it is 
not clear if the SISD would support tile expansion of the ... Borough under any 
circumstances that would diminish tile SISD's revenues or its role as tile 
educational service provider in the area proposed for annexation.,,168 

With respect to the transfer of services and equipment, the SISD indicated that it 
5 is not currently providing services in the area profgosed for annexation (apparently 

tIlere are no children living in tile area ... ) ... ,,1 9 
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Exhibit H is the KGB's "Supporting Brief.,,17o 

. Tile KGB's aririlysis begitfi With a: discussion of ArtiCle X, § 3 of the Mask 

Constitution. The KGB noted that in 1999, the LBC had found that its prior annexatio 

proposal: 

"would better satisfy the constitutionril mandate for tile Borough's botmdaries to 
encompass maxinlum conmlOn interests than is the case currently, [but] the 
constitution crills for boundaries to embrace an area of common interests 'to the 
maxinlum degree' possible. Without Meyers Chuck and Hyder, this standard 
cannot be met." 171 

The KGB noted that tile current proposal includes riII of the area witItin its model 

boundaries except the 205 square ntiles around and including Hyder. The KGB added that th 

justification for excluding Hyder is addressed more thoroughly in its Exhibit K.172 The KGB 

rilso noted that the proposed new boundaries: "would virtually match those of th 

'66 R.89. 
169 R 43-46 (citations ontitted). Exhibit A is the legril description of the area proposed fa 
annexation. R 29-30. Exhibit B is the legril description of tile proposed post-annexation KGB 
boundaries. R. 31-32. Exhibit C consists of maps and plats. R. 33-34. The first map identifie 
the Hyder area as an "area proposed for temporary exclusion." It rilso shows: the KGB's curren 
and proposed boundaries, Meyers Chuck, Metlrilcatla, and Quartz Hill. Exltibit D provide 
information relating to public notice and service of the KGB's annexation petition. R 35-41. 
170 R.54-77. Exhibit F describes the KGB's composition and apportionment of the Assembly. 
R.49. Exhibit G provides Federril Voting Rights Act information. R. 50-53. 
171 R.54. 
m R. 54-55. The KGB rilso noted that the Annette Island Reserve is not included in the territor 
it proposed to annex but the Reserve is not witItin its model borough boundaries. R. 55. 
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KetchikanlMisty Fjords Ranger District"; "closely follow State census tract boundaries"; 

ADF&G "boundaries also roughly coincide with the existing model boundaries for the area 

proposed for annexation"; 173 and, the area is within the Ketchikan General Hospital service area 

(as is Metlakatla and Prince of Wales Island); the area is within Alaska Senate District 1 and 

House District 1 (though Hyder is no longer within House District 1 and Thome Bay on Prince 

of Wales Island is in House District 1).174 

.. _-- The KGBiii:Xt riddressedtliefriCfors listi:din 3 AACrrO.160{itj. Thi:KGB rioted·· 

that in 1999 the LBC fOlmd that tlus staudard had been satisfied. The KGB noted that the DCRA 

had stated in its 1998 Prelinllnarv Report that the Alaska Supreme Court in Mobil Oil Corvo had 

ruled that Alaska's constitution encourages the extension of organized borough government aud 

tlmt boroughs are intended to be regional governments that include laud for which there is no 

particular need for municipal government. The KGB also stated that: there are places presently 

witllin the KGB where residents exhibit the rural lifestyle enjoyed by those residing in the area tc 

be annexed; the residents in said area rely on Ketchikan for social, cultural, and econonllc 

activities; aud, they rely on Ketchikan for their trausportation needs. The KGB posited that it, 

ties with the area will increase over time as development occurs. 

The KGB noted that the area proposed for annexation supports a multitude oj 

uses: tourism, timber harvest, and mining. The KGB identified: a planned timber harvest on the 

Clevelaud Peninsula; the large number of commercial use permits the USFS issues for the area 

proposed for annexation - most of which are for cornmercial tourism - the USFS ha, 

173 The KGB noted tlmt 81 % of the 523 deer hunters in Unit lA were from Ketchikau and 94% 
of the holders of subsistence salmon and personal use permits (218) who harvested resource, 
from witlun the area proposed for annexation were from Ketchikau. R. 55. 
174 R.55-56. 
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1 documented that approximately 10,000 tourists fly into and land on lakes in the Misty Fjord 

2 National Monument anoually; it is estimated that some 40,000 tourists fly over the National 

3 
Monument for flight-seeing and/or salt water landings, and nearly all of these flights originate i 

4 
Ketchikan; the mineral deposits in the area - the largest of which are in areas near Union Ba 

5 
where active exploration is occurring, Quartz Hill in Misty Fjords, and on Duke Island (whicl 

6 

generated some $911,299 in local sales in Ketchikan; and, State land leases. 175 

7 

The KGB IH'ixfaailiessecl11iereIeviillffacforslistediri3 MC TI0.160(b). Th-
8 

9 
KGB noted that the LBC had found in 1999 that the requirements of this standard had been 

10 
minimally satisfied but the exclusion of Meyers Chuck and Hyder significantIy diminished th 

11 el..'1ent of the same. The KGB argned that: its current petition "strengthens tIle LBC' 

12 

13 

14 
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16 
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determination by including Meyers Chuck. Hyder, however, will continue to be excluded and 

will be phased into the [KGB] at a later date as justified in Exhibit K.,,176 

The KGB stated that its role as a regional center is underscored by tIle fact that: 

the Ketchikan Daily News has a weekday circulation of 3,600 and a weekend circulation oj 

4,200; 4,800 copies of a shopper type publication are distributed each week; the newspaper an 

shopper routinely advertise property in the territory proposed for annexation; Ketchikan has an 

internet news site which provides news, public forums, information, and advertising for service 

throughout the region; the proposed area is served by air transportation based in Ketchikan Ge 

175 R. 62-65. The KGB included a map which shows the locations of tIle mine sites, lodges, 
mining claims, timber harvest, flightseeing destinations, Ketchikan, Hyder, Annette Island, 
Meyers Chuck, Union Bay, tIle KGB's current boundaries, its proposed boundaries, and it 
model boundaries. R. 64. 
176 R.66. 
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and floatplane); and, Ketchikan has terminals for the Inter-Island Ferry Authority and the Alask 

Marine Highway System.177 

The KGB next addressed the relevant factors set forth in 3 AAC 110.170. Th 

KGB noted that the LBC had found in 1999 that the KGB's prior petition, which did not includ 

Meyers Chuck, had satisfied this standard. 

The KGB next addressed the relevant factors listed in 3 AAC 110.180 and 3 AAC 

human and financial resources to be able to provide services throughout the expanded 

borough. 178 

The KGB next addressed the relevant factors listed in 3 AAC 11 0.190(a). Th 

KGB noted that the LBC had found in 1999 that the exclusion of Meyers Chuck and Hyde 

precluded satisfaction of the requirements that the Borough conform generally to natnr 

geography and include all areas necessary for full development of municipal services on an 

efficient, cost-effective level. The KGB argued that its new petition addresses the LBC' 

concerns by changing the boundary around the Hyder exclusion area. The KGB noted that th 

continued exclusion of Hyder is addressed in Exhibit K. The KGB concluded that: 

" ... as the only organized borough in southem southeast Alaska, it is best suited 
to provide the local government services listed above in a manner and scale which 
addresses local residents' needs. There is no evidence to suggest that there are 
similarly strong and compelling social, economic, adroinistrative and cultural 
links which would place any of the proposed annexed area within any other 
prospective or futnre Wrangell, WrangelllPetersburg, or Prince of Wales Island 
boroughs. The Petitioner expects that all of the territory, including Hyder, will 
eventually be brought into the Ketchikan Gateway Borough. All of the evidence 
points to the fact that the Borough is not only the principal regional service center 
for all of the land within its model boundaries_but has an economic influence that 

177 R. 66-67. 
178 R.68-70. 
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extends well beyond its boundaries to other parts of the southern southeast region. 
As demonstrated previously in the petition, the Borough has the population, 
economy, and administrative means to provide these services on an efficient, cost­
effective basis.,,179 

The KGB next addressed 3 AAC 1l0.l90(b) and 3 AAC 110.970. The KGB 

again noted that the area proposed for annexation includes all of the area within its model 

boundaries except tile 205 square mile area around Hyder and that tile model boundaries reflec 

the LBC's application of all pertinent bOlmdary standards and constitutional principles. Th 

KGB then refers readers to its Exhibit K wherein it explains why Hyder is excluded. The KGB 

stated the following with respect to Hyder: 

"The Petitioner emphasizes tilat Ketchilcan will always be ilie most logical 
provider of local government services to Hyder once the co=unity establishes 
stronger links (based on improved and reliable transportation) to ilie co=unity 
of Ketchikan. ill addition, ilie Petitioner would expect iliat ilie need for local 
government expansion iliere will also be based upon development of oilier 
municipal needs, such as road maintenance, inlproved sewer and/or water 
services, or specific economic development activities. Oilier variables iliat will 
support eitiler tile need or ability to pay for local government will include 
increased property valuation and increased honsehold and per capita incomes. 
Talcen togeilier, ilie Petitioner argues iliat iliat ilie exclusion of Hyder in the short­
term will neiilier encourage nor discourage Hyder from forming an independent 
local government. During ilie normal and expected course of co=unity 
development in Hyder, Ketchilcan will be poised and able to assume its natural 
and logical role as the provider of local government services iliere including 
education, planning, and assessment and oilier needs tilat residents iliere might 
d . b' tl . b' ,,180 eteID1l11e to e 111 lerr est 111terest. 

The KGB next addressed the requirements of 3 AAC 1l0.190(c) and 3 AA 

110.990(9). The KGB noted tilat its proposed mmexation would include only territory within it 

model boundaries, revised as of 1997. lBl 

179 R.71. 
lao R.72. 
IBl R. 73. 
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The KGB next addressed the requirements of 3 AAC 110.190(d). The KGB 

asserted that its annexation proposal "offers an appropriate balance of all constitutional, 

statutory, and administrative standards for annexation." And that it expects this to be furthe 

validated when DCCED consults with DEED. 182 

The KGB next addressed the requirements on AAC 110.l90(e). The KGB noted 

that its proposed boundaries do not overlap with those of any existing organized borough and are 

Eiiiitiguous willillie DCllindanes-oftJici existing KGB: 183 

The KGB next addressed the relevant factors listed in 3 AAC 110.195. The KGB 

argued that its petition satisfies this best interest of the State requirement because: the Alask 

State Constitution is "the chief expression of the State's best interest." The KGB claims that it 

petitions furthers the Constitutional goals of promoting maximum local self-government; 

promoting a minimum number of local government units; and, relieving the State of th 

responsibility of providing local services. 184 

TIle KGB next addressed the requirements of 3 AAC 110.200. The KGB argued 

that several of the circumstances set forth in 3 AAC 110.200(1)-(10) apply to its petition. Th 

KGB stated: 

182 

1BJ 

lB< 

"It is in the State's best interest to enable the Borough to locally plan and control 
for a reasonably anticipated growth or development in the annexed territory that 
otherwise may adversely impact the Borough. As described earlier ... there are a 
number of current and likely future commercial and economic development 
activities that would require borough services and consequent management. .. It 
should be noted that the community of Wrangell is currently preparing a petition 
which may propose to annex the Union Bay mining district, including the 
community of Meyers Chuck. As the likely primary service provider in the event 
of mine development, the Borough is proactively seeking to include this area ... 

R.n. 
R.73 
R.73-74. 
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well in advance of any active mining to allow sufficient time for planning and to 
minimize the negative impacts upon the community ... It is also in the Borough's 
best interest to maximize its influence over use of Federal lands in the territory as 
a local govemment representative during the NEP A process. Other planning 
issues include the gradual trend towards the development of second homes in the 
territory ... and development of additional resort destinations. Talcen together, 
future activities within the territory proposed for annexation will utilize Ketchikan 
as a hub for services and supplies and will look to Ketchikan for assistance on 
planning and land use issues. 

Residents of the territory receive, or may be reasonably expected to receive, 
directly or indirectly, the benefit of Borough govemment without commensurate 

--tiIi -coritributions: Meyers· Cliuckresiderits~-li](e·allstate· fesiclents,inditectly· 
benefit from educational services provided to children. Although Meyers Chuck 
does not currently have any school-age children, it is reasonable to believe that 
tlns could change in the future. Annexation ... would offset the cost of providing 
tllls state provided service tlrrough local property taxes. 

The Borough's proposal will maxinllze local self-govemment in tlle region 
tlrrough the annexation of all territory witllln its model boundaries established by 
the State. Residents of the territory will find the political expression of the local 
conrrnunity development needs and services at the local rather than at the State 
level. These include tllose critical services winch are best provided at the local 
level including education, planning, assessment and otller services which address 
uniquely local needs. 

The Borough's proposal promotes a minimum number of local government units. 
Approxinlately 4,701 square riles of territory currently . . . within . . . 
unorganized borough will be contained within tlle expanded Borough and 
represented by locally elected representatives.,,18; 

The KGB next argued tlmt its proposed annexation did not violate the Federal 

Voting Rights Act or 3 AAC 110.910.186 

The KGB next argued that its transition plan satisfied the requirements of 3 AA 

11 0.900. 187 

m R. 75-76. 
lB5 R.76. 
1n? R.77. 
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Finally, the KGB argued that its proposed annexation served other Constitutional 

principles, such as the equal-protection clause and the equal-responsibility clause. 188 

Exhibit KI89 includes the following 'justification for excluding approximately 205 

miles near Hyder from the Model Boundaries". The KGB began by stating: 

"The proposed territory to be annexed ... includes all territory of the State's 
model boundaries except for ... 205 square miles of public and private land 
surrounding and including Hyder. .. While the Petitioner agrees that this area 
should eventually be included into the Borough, the current cultural, sociaL 
economicanaotl'ler ties betWeen this-area ana nthe Bor6ugh···does-norjustify 
inclusion at tlns time. Following is: (l) a review of the State's decision making 
lnstory as it relates to incremental or phased annexations; (2) a geographically 
logical boundary established to adhere to State guidelines; (3) explanation for 
excluding the Hyder area ... ; and (4) discussion of context for phasing-in or 
future annexation of Hyder.,,190 

The KGB then discussed the lnstory in Alaska of incremental annexations. 

KGB first pointed to its own history. It noted that tlle LBC's actions and comments in 1963 wi 

respect to tlle KGB's formation reflect tllat tlle remainder of the surrounding area, includin 

Hyder and Meyers Chuck, were being left to be phased in at a later time. The KGB also noted 

in 1992 the LBC had deleted the Annette Island Reserve from the KGB's model boundaries an 

tlmt in 2001, when the LBC approved a petition for the consolidation of the KGB and the City 0 

Ketclnkan, the LBC had expressed the view that the lack of conformity of the resultin 

consolidated governmental entity to tlle KGB's model boundaries was not an impediment t 

approval. 191 

188 R. 77. 

'" Exhibit I is a copy of KGB Resolution No. 1949 which authorized tlle KGB to pursue tll 
annexation proposal (R. 78-81). Exlnbit J is the affidavit of KGB Borough Manager Roy Eclce 
concerning the source of the information in tlle petition (R. 82-84). 
190 R.85. 
m R. 85-86. 
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The KGB also pointed out that the LBC has historically allowed boroughs te 

expand in phases. The KGB discussed the LBC's handling of boundaries for the Juneau 

Borough in 1989 (annexed only 140 square miles), Denali Borough in 1990 (excluded 

Nenana),192 and the 1998 Haines Borough. The KGB observed that the consolidation of til( 

Haines Borough and the City of Haines did not include all of the area in its model borougl 

boundary and resulted in an enclave that included the City of Skagway and the community 0 

IUukwan: 193· 

The KGB next addressed the changes it made in the Hyder exclusion boundaries 

from its prior petition. The KGB advised that it had redrawn the boundary so that it mirrors the 

boundary separating the Misty Fjords National Monument from the rest of tile Tongass National 

192 The KGB cited the related reported decision of Valleys Borough Support COlllmittee v. 
Local Boulldary C011lmissioll, 863 P .2d 232, 233 (Alaska 1993). In Valleys Borough the 
Alaska Supreme Court affirmed the Superior Court's aff=ation of the LBC's decision to 
approve the creation of a new Denali Borough even though its "ideal" boundaries would include 
tile greater Nenana area and the new borough did not include tlmt area. The LBC did not require 
inclusion of Nenana at that time because it and the area in the borough were not sufficiently 
cohesive. The Court noted that: "In reaching this conclusion, the [LBC] stressed that 'ideal' 
boundaries are intended to represent long-term goals with respect to regional governmen 
boundaries in Alaska. Further, it may be necessary and appropriate to deviate from these ideal 
boundaries in tile short-term. In this particular case the exclusion of the Greater Nenana rep-ion 
from the area moposed for incornoration is found to be warranted in the short-term on the basi 
of broad political and social policv." The Court noted that there were economic. social. and 
cultural differences and that the residents of Nenana stromdv opposed beinQ part of the borouQh. 
which might result in a negative vote on tile incornoration by the voters. 
193 R. 88-89. The LBC found that consolidation was a: 

"highly favorable development with respect to local government. .. The positive 
direction resulting from consolidation is more than sufiicient to overcome 
shortcomings witll respect to the model boundaries of the Haines Borough. In 
other words, the Commission recognizes tlmt ideal municipal boundaries and 
governmental structure are goals which may not be achieved in tile near future, 
but toward which progress may be attained incrementally over time." 

R. 88 (quoting from the KBC's August 21,1998 LBC Decision at pp. 11-12). 
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Forest rather than following the Salmon River. The KGB stated that: "This proposed boundary 

is based upon a long recognized boundary which conforms to natural geography as required by 

the State guidelines.,,194 

stated: 

The KGB next addressed its justification for the Hyder exclusion area. The KGB 

"The Petitioner does not dispute that the State's model boundaries accurately 
reflect, in the long-term, a territory of common cultural, social and economic 
interests, however, the strengili of these common interests at the present timejs 
not as strong as they should be for the successful expansion of local government 
there. Due to the strength of Hyder's physicaL economic, and social connections 
to the immediately adjacent Stewart. British Columbia and its isolation from [the] 
rest of Alaska Hyder's social. culturaL economic. and other community of 
interest with the [KGB] does not justify annexation at this time. 

SpecificallV. residents of Hyder depend on Stewart for economic services 
including shopping and banking. Hvder merchants accept Canadian money and 
utilize Canadian banks as there are no U.S. banks in Hyder. Transportation of 
goods and services to Hyder is primarily through Canada via the Canadian road 
svstem. Intermittent ferry service from Ketchikan to Hvder. approximately 175 
miles. was discontinued in 2001 with the effect of further isolating the community 
from Ketchikan. Hvder is connected to the Canadian phone and electric svstems 
and time zone. Finally. Hyder receives little local media (radio and television) 
from Ketchikan. and receives almost exclusively Canadian television and radio 
broadcast si gnals. 

Clearly, the economic. culturaL social and other community of interests between 
the [KGB] and Hyder is weale. In addition, the Hyder community stronglv 
opposes annexation and the [KGB] is not inclined to annex this territorv until 
such time that the physical. social. and economic ties ... strengthen further. For 
these reasons. Hyder does not justify inclusion to the [KGB] at tins time.,,195 

The KGB next addressed the changed circumstances that it believes woul 

warrant the future annexation of the Hyder area: 

194 R.89. 
195 R.89. 
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"As mentioned above, the economic, social, cultural and other community of 
interest ties between the [KGB] and Hyder is weak and do not justifY inclusion .. 
. at this time. While there are no indications that the strengthening of ties will 
occur in the near term, at some future tinle conditions will change that will justify 
the inclusion of Hyder ... Following are examples of when phasing-in of Hyder 
to the [KGB] should be reconsidered and possibly warranted. This list is not 
meant to present specific 'triggers' for annexation but to describe the 
circumstances and context within which annexation would be reexanlined. 

Hyder desires to create a political subdivision of the State. At some time in the 
future, the residents may desire to create some type of political subdivision in 
order to receive State funding or to establish a governmental entity to collect 
moneY-To!'· providingcommumty--services. ·When-sllc;h-lrsituationoccurs;-the 
Borough should petition to annex Hyder with Hyder becoming a Service Area of 
the Borough. 

Economic Development within the Hyder area. The most likely economic 
development activity will be the growth of commercial tourism. This growth 
could initiate the need for expansion, renovation, or improvement of municipal 
infrastructure including roads, harbors, or utilities or other items to support new 
economic opportunities. ill addition, there is some possibility that mineral 
deposits in the region may be re-exan1ined as world markets and economics 
change. 

Community demand for municipal services. In the future, residents of Hyder may 
want municipal services to address developmental concerns, address health issues 
or to provide a service that benefits the community ... At such time, the Borough 
would be poised to fill local government's logical role to assist Hyder with the 
plamling and provisions of these services. 

Increase in transportation. communication. commerce. The isolation of Hyder is 
in large part due to the lack of transportation, communication and commerce 
between Hyder and the Borough. Annexation of Hyder ... will be justified or 
should be pursued when there is: established regular and frequent ferry service 
between Ketchikan and Hyder or other systems which would move goods, 
services, and people between the community in a manner and scale consistent 
with a unified region. Such transportation inlprovements would also lead to 
strengthening sector ties in fmance, insurance and real estate between the two 
communites.,,196 

Mr. Bockhorst sent Mr. Eckert a letter dated February 22, 2006. He advised: 

196 R. 89-91. 
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"The proposal outlined in the Petition is subject to approval by the ... LBC 
pursuant to AS 29.06.040. If the LBC grants the Petition, annexation would then 
be subject to legislative review under Article X, § 12 of Alaska's Constitution, AS 
44.33.812(b)(2), and 3 AAC 110.610(b). 

Commerce has completed the technical review of the Petition in the manner and 
according to the deadline set out in 3 AAC 110.440. I am pleased to advise you 
that the Petition is substantially complete and in proper form. According, the 
Petition is hereby accepted for filing. 

Accepting the Petition for filing marks the beginning of the formal opportunity for 
review and comment to the LBC by interested individuals and organizations 

......... regiirdiiliftliePetitibil: . As stafCtoilieTBC, thiSagehcyisrequired -by law to .. 
8 "investigate" the Petition. In that regard. we are committed to a thorough. 
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independent. impartial. meaningful. and valuable analvsis of the Petition. Such 
will require careful consideration of the Petition, any timely responsive briefs and 
comments regarding the Petition, the Petitioner's reply brief, and comments on 
this agency's preliminary report on the matter. 

We look forward to hearing formally from communities, individuals, and 
organizations regarding the proposed annexation. Once the entire written record 
has been evaluated, Commerce with conduct its formal analysis of the Petition 
and offer its recommendations." 197 

The LBC received responsive briefs opposing the KGB's Petition from: the Ci 

of Wrangell; 198 the Hyder Community Association;199 and, the Metlalmtla Indian Community.2o 

197 R. 154-55 (footnote omitted). The remaining 5 pages of the letter outline the notice relate 
steps that the KGB was required to talee. 
19B R. 307-51. The City of Wrangell opposed the KGB proposal to the extent that it includes th 
western watershed of the Cleveland Peninsula, including the community of Meyers Chuck/Vnio 
Bay. (R. 307). The City identified the most important factor in this regard as being the stron 
preference of the residents of that area to be in a Wrangell borough rather than the KGB. (R. 
307). TIle City presented several reasons why its ties to tillS area are stronger than those of th 
KGB. 
199 R. 246-65. The author, Peter Caffall-Davis, in part, noted the negative impact the proposed 
annexation would have on the NFR funds received by school districts in the unorganized 
borough(R. 254) and that: "There is absolntely !!Q. commuuity of interest between th 
petitioner KGB and Hyder. Residents of Hyder and the KGB have diametrically oppose 
and fundamentally different visions of government. These two groups, one urban and on 
rural, also have very different lifestyles, economic conditions and needs." (R. 256, emphasi 
in original). He also claimed tImt there may have been inappropriate ex parte communication 
between the KGB and tile LBC in violation of 3 AAC 11 0.500(b). He provides no specifics. H 
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It received comments from: the City of Craig;201 POWCAC;202 and, residents of Ketchikan. 

Hyder, Meyer's Chuck, and Union Bay.2OJ 

The LBC received the KGB's Reply brief on June 19,2006.204 The KGB Repl) 

begins with the following statement: 

I 

The Ketchikan Gateway Borough submitted its present proposal to the LBC on 
February 10, 2006 following more than a year of local deliberation and 
preparation. During this time the Borough reflected upon the basis of its prior 
petition, withdrawn in 1998, and considered opportunities for an amended 

. approach consistenfWitlntslocal goVeffunent Ifoals; These effOttstesultedin the 
present proposal to annex approximately 4,701 square miles of land within its 
model boundaries and to exclude, at least in the short-term, annexation of 

requested a brief internal investigation and disclosure. (R. 258-60). He characterized the 
proposal as a "land grab", with the KGB only being interested in tile NFR funds. (R 260). 
200 R 352-72. The Brief was written by Leroy Wilder, legal counsel for the Metlalmtla Indian 
Community. The Metlalmtla Indian Community objected to the annexation because it would 
create an enclave (Annette Island Reserve - R. 367) and requested that it be amended to delete 
certain waters, including those arOlmd Duke Island, to which members of the Community have 
close ties. The differences between the communities are stressed. CR. 355, 368). The 
Community noted that it was in the process of seeking federal approval to expand its southerr 
boundaries to include the referenced waters. CR. 356-57) The economic need for tins expansior 
is discussed. CR. 357-62, 369). The Community expressed the view that the proposed expansior 
would hinder its expansion efforts. (R. 364-65). 
m R 373-80. The City of Craig's comment is written by Jon Bolling, Craig City Administrator. 
He stated tile City's opposition to the KGB's proposed annexation. He did not discuss the 1999 
LBC Decision as it relates to the exclusion of Hyder in the current petition. He disputes the 
KGB's stated reasons why the annexation is appropriate. He stresses that the KGB will receive 
over a million dollars in NFR funds that would otherwise go to entities in tlle unorganized 
borough without having to incur any related additional expenses, such as would be incurred if 
Hyder were included. CR. 375). He argued that the LBC has a stated practice of rejecting 
petitions being pursued to increase revenues. (R. 375-76). 
202 R 381. Mr. Bolling also wrote this comment, as POWCAC Chairman. This comment is 
brief, references only the loss of NFR's, and states its concurrence with the City of Craig's 
written comments. 
203 R 245,246-65,266,267,273-75,276,277-78,279,280, 281-83, 284-87, 305, 306, 382, 
383, 384, 385. The persons submitting comments all opposed the proposed KGB annexation. 
The comments included a petition from Meyers Chuck/Union Bay residents - who argued, in 
part, that they have more in common with Wrangell than Ketchikan (R 272) Similar sentiment; 
were expressed by others from that area. (i.e. R 274, 277, 279, 283, 305,306,321-29). Person; 
writing from Hyder stressed that Hyder has nothing in common with Ketchikan. (R. 286, 303) 
204 R 387-425. 
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approximately 205 square miles of public and private lands SurrOUDding the 
community of Hyder. The proposal otherwise would annex all unincorporated 
territory within the LBC's previously adopted Ketchikan Model BOlmdaries as 
defined by 3 AAC 110.990(9).205 

The KGB responded to the comments received by the LBC. The KGB' 

5 arguments included the following points. 

6 The Constitutional drafters intended to create a new type of regional governmen 

7 that would provide area-wide services and avoid the perceived problems and inefficiencies with 
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the county system used in other states. The two types of local gove=ent they selected wer 

cities and boroughs. They envisioned that at some point Cities and Boroughs would b 

unified.206 

One of the premIses of the borough! city system was that locally based 

gove=ent was preferred to state administered local affairs. So the policy question is no 

whether rural residents need or desire local services but that such decisions should be made at th 

local rather than the State level. The KGB is in the best position to provide such services in th 

area proposed for annexation.207 

But efforts to develop this system of regional gove=ents has been stymied from 

the beginning by the opposition of residents of the UDorganized borough, who do not want to pa 

for the services they do receive, and they are not required to do so as long as the services ar 

administered by the State. This is evidenced by the failure of the 1963 Mandatory Borough Act. 

That Act provides, in part, that no area in an organized borough should be penalized as a result 0 

205 R 394. The first 7 pages of the Reply consist of Mr. Eckert's .TUDe 13,2006 cover letter to 
Mr. BocldlDrst, an afiidavit of service, a cover page, and a table of contents. The quote is from 
the second paragraph on the first page of substantive discussion. 
206 R.398. 
20' R. 399-400. 
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the same. But that is what has occurred as evidenced by the disproportionate distribution oj 

State education funds. 208 

The KGB's present model botmdaries were set some 50 years ago as Senat 

Election District 2. The same includes Meyers ChucklUnion Bay and Hyder. The 1963 

Mandatory Borough Act excluded the Armette Island Reserve from the Ketchikan area. Th 

State recognized in 1963 that the KGB as formed included only part of the rural portion of it 

cbillfuilliity of intetesfs;-209-------

The KGB did not include Hyder because it does not meet the requirements of 3 

AAC 110.160. The KGB does not believe that sufficient connections between the communitie 

presently exist for Hyder to be armexed. But it recognizes that Hyder is more connected to th 

KGB than to any other existing or potential borough, so at some point it will be included in th 

KGB.lIO 

The areas that the KGB did include in its petition do meet the applicable standard 

and requirements. Several reasons are given with respect to Meyers Chuck/Union Bay. 

argued that the inclusion of these areas within the KGB model boundaries in 1991 and 1997 w 

not done arbitrarily, but rather was the result of considerable effort as documented in three 1991 

reports. One report noted that "Ketchikan is the major service and supply center and principal , 

'" R. 400-02. 
2D9 R. 402-06. The KGB then addressed a nunlber of technical or procedural clairos presented 
by the Hyder Community Association. CR. 406-10). The KGB noted that it had "not received a 
reviewed any factual basis" for the ex parte contact clairo and suggested that it would be up t 
the LBC Chair to address such matters. CR. 410). 
210 R. 412. 
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transportation hub of southem Southeast Alaska.,,2]] The report also noted that Meyers Chuck i 

more accessible to Ketchikan than any other maj or community and that: 

"The degree of social. cultural and economic integration between Ketchikan and 
Hyder is quite limited. given Hyder's close proximity to Stewart. B.C. and the 
pattern of service delivery that has developed between Stewart and Hyder. It is 
evident that there is little or no incentive to extend the [KGB] boundaries at this 
time. Nevertheless, if Hyder were to be included with the boundaries of a 
regional govemment, Ketchikan would appear to have the strongest ties. This is 
no reflection of the KGB-Hyder relationship but rather of the shared relationship 
between the KGB, Hyder, and the Misty Fjords National Monument. Meyers 

- Chucl(should be considered-fillific!tisi6h Within the· KGB's-rrfodel-bDundaries 
because of proximity to Ketchikan and transportation links with Ketchikan." 212 

The KGB noted that: the Annette Island Reserve has not been within its model 

boundaries for over 40 years; is not proposed for annexation; it would not be an "enclave" fo 

purposes of an annexation analysis if its proposal is approved; the KGB has sufficient ties wi 

the Duke Island area for it to be included; and, the annexation would not prevent the Metlakatl 

Indian Community from pursuing its expansion request.213 

The KGB noted, with respect to the NFR situation, that: 

"A number of comments submitted expressed grave concems regarding the fiscal 
impact of Ketchikan's annexation proposal on surrounding organized and 
unorganized communities that benefit from state contributions of forest receipts to 
local schools and roads. Specifically, the concem is that the Borough's petition, 
which would remove territory from the unorganized borough and place it into the 
organized borough, would reduce the amount of education funding received by 
those communities in the unorganized borough. While this is a true statement, it 
is also arguable that that by happenstance state education funding programs have 
run afoul of constitutional and statutory provisions regarding the establishment 
and expansion of local government. The Borough adamantly disagrees tlmt a 
reduction of revenue to the unorganized borough has any relevance with respect 
to the decision of whether or not Ketchikan should organize presently 

m R. 417 (citing Model Boundaries Review, Ketchikan/Southeast Island, March 1991, page 5, 
Alaska Department of Community and Regional Affairs). 
212 R. 417-18 (citing Model Boundaries Review, KetchikaniSoutlleast Island, March 1991, page 
12-13, Alaska Department of Community and Regional Affairs). 
213 R. 419-2, 423-24. 
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unorganized territory into a long-established system of local government as 
envisioned by the constitution. Moreover, it could be argued that the unorganized 
borough, especially in Southeast Alaska, has benefited from years of education 
funding disproportionate not only to the unorganized borough elsewhere in 
Alaska (due to Tongass forest receipts), but at the expense and penalty of existing 
organized government elsewhere in Southeast Alaska. 

Ketchikan lmderstands and appreciates the concern of the Southeast Island School 
District (SISD) with respect to the fact that they would have to bear the expense 
of educational services to Hyder without the benefit of the corresponding forest 
receipts. However, it is not clear, at least from prior SISD resolutions, that SISD 
would support Ketchikan's armexation of Hyder at any tinie or under any 

.. circumStanCes ifmanillnexlltiorc removed· forest receipts· from the .. unorganized-· 
borough regardless of who provides education services to Hyder. In any case, 
while Ketchikan still does not think the time is ripe for the armexation of Hyder 
due to the need for better communication and transportation facilities, it is 
prepared to provide basic services to the Hyder community when necessary or 
required. ,,214 

Mr. Bockhorst's practice was to discuss boundary change petitions with 

DCCED policy maker. He discussed the KGB's annexation petition with Division Directo 

Michael Black in March 2007. He outlined his position for Director Black. He told Directo 

Black he thought it was a strong petition. Director Black did not disagree. This conversatio 

occurred before he drafted DCCED's Preliminary Report on the petition.215 

Connnissioner Zinnnerle sent Mr. Bockhorst an e-mail on April 6, 2007.216 

"subject" was identified as "RE: 4-05-07 LBC STAFF WEEKLY REPORT." She noted that sh 

had been recused from the KGB annexation petition. She asked what would happen if th 

Ketchikan petition and the Wrangell petition were considered "in tandem". She stated that sh 

did not believe she had a conflict with respect to tlle Wrangell petition. She copied LBC Cha' 

Hargraves. 

2" R.421-22, 
25 215 Tr. 415-20 (Mr, Bockhorst's October 2008 Evidentiary Hearing testimony). The court found 

Mr. BocldlorSt'S testimony credible. 
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Mr. Bockhorst sent Commissioner Zimmerle an e-mail on April 7, 2007. 217 I 

referenced the same "subject" as her April 6, 2007 e-mail. He noted that both petitions includ 

the 191 square-mile Meyers Chuck area and advised that: he thought there would be LBC 

hearings in both Wrangell and Ketchikan; if she had no conflict on the Wrangell petition sh 

would be free to participate in any proceeding on that petition; and, she could not participate in 

any proceeding relating to the KGB proposal. I-Ie copied LBC Chair Hargraves and Assistan 

AttorneY-Genefa1{MGYV lliidof. 

Mr. Bocld1orst sent an e-mail to Jolm Hill on June 8, 2007.2JB He stated: "John: a 

we discussed, please clarify the four highlighted points in the attachment concerning existing and 

proposed service delivery by the KGB." Attached is a copy of a portion of the KGB's petitio 

which identifies the KGB's existing powers and those it planned to provide within the are 

d Ii . 219 propose -or annexatIOn. 

KGB Manager Roy Eckert submitted his resigoation in a letter to Mayor Jo 

Williams and the KGH Borough Assembly dated June 15,2007. He stated that his last work da 

220 would be October 31, 2007. 

The minutes of the KGB Assembly's June 25, 2007 special meeting reflect tha 

the Assembly accepted Mr. Eckert's resigoation, effective October 31, 2007.221 

23 216 R. 1290. This e-mail was not in the LBC's record. 
217 R. 1290. This e-mail was not in the LBC's record. 

24 218 R. 1292. This e-mail was not in the LBC's record. 
219 R. 1293. This e-mail was not in the LBC's record. 

25 220 R. 1346-47. This letter was not in the LBC's record. 
221 R. 1348. The minutes were not in the LBC's record. 
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DCCED's Preliminary Report was completed by Jlme 30, 2007.222 It was writte 

by Mr. Bockhorst.223 There is no reference to DCCED "policy makers" in the Prelimin 

Report?24 DCCED published the report on July 13,2007.215 

DCCED noted in the Introduction that: the Preliminary Report satisfies it 

obligation under 3 AAC 110.530 to "investigate and analyze" a petition for legislativ 

armexation and report its related findings and recommendations; AS 29.06.040(a/26 provide 

-mat the LBC rriiWameTfil-antrilnp·oseconditibns-ona petition;theLBC mayapproveth,rpetition _ .. 

only if it meets applicable requirements imposed by the Alaska Constitution, Alaska statutes, and 

administrative regulations and it is in the best interests of the State; the applicable regulations ar 

set forth at 3 AAC 110.l60-.210 and 3 AAC 110.900-.990; and, 

"It is noteworthy that on April 30, 2007, the LBC adopted amendments to its 
regulations, including standards for borough armexation. However, those 
modified regulations are not retroactive ... are not formally applicable to the 
KGB petition. Nevertheless, the newly adopted regulations offer relevant insights 
regarding the LBC's policy views with respect to borough armexation issues. 

222 R. 426. The Preliminary Report is dated June 30, 2007. This is consistent with the Mr. 
Bockhorst's testimony during the October 2008 Evidentiary Hearing (Tr. 400-06). The co 
found Mr. Bockhorst's testimony credible. 
'" R. 427. 
'" R. 427. 
m Tr. 468-70 (Jennie Starkey's October 2008 Evidentiary Hearing testimony). Ms. Starkey also 
testified that it usually talces between a couple of weeks and a month and a half for her to prepar 
a finished report for publication once she has received it from the person who wrote it. The co 
found her testimony credible. 
226 Alaska Statute 29.060.040(a) provided (and provides) in part that: "The Local Boundar 
Commission may consider any proposed municipal boundary change. The Commission ma 
amend the proposed change and may impose conditions on the proposed change. If th 
Commission deteIDlines that the proposed change, as amended or conditioned if appropriate, 
meets applicable standards under the state constitution and commission regulations, and is in th 
best interests of the state, it may accept the proposed change. Otherwise, is shall rej ect th 
proposed change ... 
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Consequently, this report cites pertinent aspects of the newly adopted 
regulations.,,227 

DCCED also noted that Wrangell had submitted a petition for incorporation of a new borough 

and the proposed 3,465 square mile borough would include the Meyers' Chuck/Union Bay area 

(191 square miles) that is within the area the KGB proposed to annex.228 

DCCED then stated its Findings and Conclusions. DCCED began with an 

7 analysis of the Mobil Oil Corp. decision. DCCED stated: 
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"The Alaska Supreme Court has held that the statutory standards for borough 
incorporation were intended to be flexibly applied to a wide range of regional 
conditions. The Court further stated that the Commission's determinations 
regarding whether such standards are satisfied should be aff=ed if the Court 
perceives that the LBC's reading of the standards and its evaluation of the 
evidence has a reasonable basis. Specifically, the Court stated: 

A determination whether an area is cohesive and prosperous 
enough for local self-government involves broad judgments of 
political and social policy. The standards of incorporation ... 
were intended to be flexibly applied to a wide range of regional 
conditions . . . The borough concept was incorporated into our 
constitution in the belief that one unit oflocal government could be 
successfully adapted to both urban and sparsely populated areas of 
Alaska, and the Local Boundary Commission has been given broad 
power to decide in the unique circumstances presented by each 
petition whether borough government is appropriate. Necessarily, 
this is an exercise of delegated legislative authority to reach basic 
policy decisions. Accordingly, acceptance of the incorporation 
petition should be affmned if we perceive in the record a 
reasonable basis of support for the Commission's reading of the 
standards and its evaluation of the evidence. 

'" R. 435-36. DCCED cited AS 44.62.240 with respect to the retroactivity statement, which 
read: "If a regulation adopted by an agency ... is primarily legislative, the regulation ha 
prospective effect only. A regulation ... that is primarily an 'interpretative regulation' ha 
retroactive effect only if the agency adopting it has adopted no earlier inconsistent regulation and 
has followed no earlier course of conduct inconsistent with the regulation. Silence or failure t 
follow any course of conduct is considered earlier inconsistent conduct." 
m R.436. 
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For reasons outlined in Section A below. DCCED finds no basis to distinguish 
between borough incorporation and annexation in terms of whether the applicable 
standards should be flexiblv applied and whether the law should be read to uphold 
the LBC decision approving borough annexation as well as borough incomoration 
whenever the applicable requirements have been met. Moreover. DCCED 
concludes tbat borough incomoration and borough annexation of areas that meet 
applicable standards are equally encouraged by the law. ,,229 

DCCED began its discussion with the requirements of Article X, § 1 of th 

Alaska Constitution. Article X, § I provides: 

.. - "Purpose ahdConstruction:The- purpose of this-article-is-to -provideformaximum 
local self-government with a minimum of local government units, and to prevent 
duplication of tax-levying jurisdictions. A liberal construction shall be given to 
the powers oflocal government." 

DCCED first analyzed the "maximum local self-government" standard. DCCE 

traced the history of this provision through the Constitutional Convention?30 The framers of th 

Constitution intended that Alaska have only two types of local government - cities and borough 

and that the legislature have the flexibility to establish and classify boroughs and to alter th 

boundaries oflocal governmental units.2J1 

DCCED next considered the 1963 Mandatory Borough Act. DCCED noted tha 

the legislative history and Declaration of Intent in the Act reflect that the Act was intended t 

implement the Constitutional directive that there be a maximum local self-government with 

minimum number of local govermnent units and tax levying jurisdictions. The Declaration oj 

Intent also provided, in part, that: "No area incorporated as an organized borough shall b 

m R. 438 (italics in original) (quoting Mobil Oil Corp., 518 P.2d at 98). 
230 R. 440-42. 
m DCCED noted that the fTamers had stated that home-rule charters provided for the highes 
foml of self-government but subsequent development of the law (statutes and caselaw 
concerning general law local governments reflect that this view also applies to the same. R. 442 
43. 
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deprived of state serVIces, revenues, or assistance or be otherwise penalized because of 

incorporation. ,,232 

The Mandatory Borough Act provided that eight areas of the State could eithe 

incorporate boroughs voluntarily or boroughs would be imposed. The Act specified th 

boundaries of each borough that would be so imposed. The boundaries for the KGB coincided 

with Alaska Senate District No.2. The boundaries oftbis Senate District were roughly those of 

thelatetesta15lislledKGB model boundaries;except1hatihe-District included the Annette-Island 

Reserve. Ketchikan voters voluntarily petitioned for the incorporation of the KGB. The LBC 

modified the petition by substantially enlarging the boundaries of the KGB. The KGB 

boundaries have not since changed.2J3 

DCCED again discussed the Mobil Oil COJp. decision. DCCED noted that th 

Alaska Supreme Court had ruled therein that: it will uphold tile LBC's decision approving th 

organization of a borough whenever the requirements for incorporation have been minimally me 

and that Article X, § 1 encourages the formation ofboroughs.234 

DCCED next discussed the LBC's 1999 decision on the KGB prior annexatio 

proposal. DCCED noted that the two proposals are "sinular" but differ "in two notabl 

232 R.444. 
233 R.444-47. 
'" R. 447-48. DCCED also noted timt tile Alaska Supreme Court had held in Petitiollers fo 
IllcOJporatioll of Cit)' alld Borough of Yakutat v. Local BOlllldmy Commissioll, 900 P.2d 721. 
727 (Alaska 1995) that the LBC is not required to approve any minimally acceptabl 
incorporation petition, and that tile Court's expectation is tilat the LBC will tiloroughly conside 
possible alternative boundaries and decide which boundaries would be optimal and mos 
appropriate. 
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respects." First, the KGB has included the Meyers Chuck area in the Clment petition. Second, 

the Hyder exclusion area is much larger in the current petition.23
; 

DCCED noted that: 

"In that decision, the LBC concluded that article X, section I 'encourages the 
extension of organized borough government to unorganized areas.' .. In other 
words. the Commission made no distinction between borough incorporation and 
borough annexation in that respect. 

The Commission found that the extension of the KGB's jurisdiction over the area 
.... woulli-'inIlhe-yeSpect.:. advance-localselfcgovernment. 'However;-the-l:;B8---- --­

ultimately concluded that the proposal failed to fulfill the maximum local self­
government principle because the proposal excluded Hyder and Meyers Chuck ... 

DCCED considers the conclusion above (i.e. that the annexation proposal fails to 
advance maximum local self-government because it excludes some areas within 
the KGB model boundaries) to be an unduly restrictive reading of article X, 
section 1. Alaska's Constitution (article X, section 3) requires the entire state to 
be divided into boroughs. That requirement means that boroughs must encompass 
the most remote, undeveloped, and uninhabited portions of the state as well as 
populated and developed areas. ,,236 . 

DCCED concluded that the KGB's proposed annexation would provide fo 

maximum local self-government with a minimum oflocal government units. DCCED's analysi 

included: 

"In general terms. DCCED fruds no basis to distinguish borough incorporation 
from borough annexation with respect to the application of article X. section I. In 
either instance, the goal articulated by the Local Government Committee for 
'democratic self-government below the state level' is realized. Further, whether 
through incorporation or annexation, there is achievement of the Committee's 
goal that 'the interests and welfare of all concerned' are guarded 'in a framework 
which will foster orderly development and prevent the abuses of duplication and 
overlapping of taxing entities.' Thus. DCCED takes the view that article X, 
section I should be read to uphold LBC decisions approving borough annexations 
that meet the reasonable basis test. Moreover. DCCED concludes that borough 
incorporation and borough annexation are equally encouraged by article X. 
section I whenever the applicable standards are met. 

235 R.449. 
236 R. 4S0. (italics in original). 
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As noted ... the Commission concluded in 1999 that the earlier KGB annexation 
proposal failed to advance the constitutional principle of maximum local self­
gove=ent because it excluded Hyder and Meyers Chuck. DCCED considers 
that restricted conclusion to be an undulv narrow reading of article X, section I. 
Moreover, in the previously noted Mobil Oil case, the Court stated that boroughs 
were intended to encompass areas in which there is no need for local government 
services ... Thus. DCCED talces the view that the standard in article X. section I 
is met whenever organized borough gove=ent is extended to an unorgaoized 
area in accordance with applicable standards. regardless of any particular need for 
municipal services.,,237 

"[This] view is whollv consistent with the new provisions in 3 AAC 110.981 
adopted bv the LBC on April 30, 2007 ... [which] provides ... 'In determining 
whether a proposed boundary change promotes maximum local self-gove=ent 
under art. X, sec. I ... the commission will consider ... for borough annexation, 
whether the proposal would extend local government to portions of the 
unorgaoized borough. ",238 

DCCED stated that the KGB petition meets the standard set forth in 3 AAC 110.981(2), notin 

that: the area proposed for annexation is wholly within the unorgaoized borough; it contains n 

city governments; only 16 people live in the area; it has mininlal development; and it appear 

that no part of the area would qualify for municipal incorporation for the foreseeable future. 239 

DCCED next addressed whether the KGB's proposed annexation complies wi 

the "mininlunl-number-of-local-government" portion of Article X, § 1. DCCED noted that th 

Alaska Supreme Court had stated that tillS provision is "an express constitutional policy 0 

237 R.450. 
24 23B R. 450-51. (quoting from 3 AAC 110.981(2)). 

239 R. 451. 
25 
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minimizing the number of local government units.,,240 And that tills constraint is "an importan 

factor in the character of borough government. ,,241 

DCCED noted tiJat: tile KGB is the 2nd smallest organized borough; it is less til 

10% of the size of tile average organized borough; and, if tile annexation is approved it will still 

be the 9th smallest organized borough?42 

DCCED noted tilat, in tile 1963 Mandatory Borough Act, the legislature "clearl 

-endorsed boundaries encompassing large and naturalregionsfortheeight l'egions -listed-in-the-;-; --- - ---------

. Act.,,243 DCCED noted that the average size of the boroughs formed with boundaries based 0 

the Act was 16,420 square nliles.244 

DCCED ne], .. t addressed the LBC's 1999 decision. DCCED stated that: 

"In its 1999 decision on the previous KGB annexation proposal, the five-member 
LBC was divided on the proper application of minimum-number-of-Iocal­
government-units constraint. Three members ... concluded that the constitutional 
provision calls for boroughs to be maximally expansive to encompass any 
unincorporated community that nlight incorporate as a city. The other two LBC 
members rejected that view. The two members in the minority cautioned that it 
would be inadvisable to suggest that every borough annexation proposal must be 
maximally expansive within its model boundaries (or some other reasonable 
boundaries) to include all areas that nlight form city governments ... ,,245 

DCCED noted that: 

"The newlv adopted regulations of the LBC provide as follows under 3 AAC 
19 110.982(2) regarding the nllninlum-number-of-Iocal-government-units constraint: 

20 

21 

22 

23 

24 

25 

'" R. 452 (quoting City of Douglas v. City alld Borough of Juneau, 484 P.2d 1040, 104 
(Alaska 1971) (italics added by DCCED)). 
'" R. 452. DCCED noted that the fTamers of the Alaska Constitution intended that boroughs b 
areawide governments that were large enough to prevent too many political subdivisions and 
cover "large geographic areas with common economic, social, and political interests." (citing and 
quoting, Victor Fischer's Alaska's Constitutional Convention at p. 119 (1975)). 
242 R.452. 
243 R. 453. 
2<14 R.454. 
;!45 R.454. 
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Among the factors to be considered ... comports with the 
minimum-number-of-local government units constraint ... 
the commission will consider . . . for borough annexation, 
whether the jurisdictional boundaries of an existing 
borough are being enlarged rather than promoting the 
incorporation of a new borough and whether the proposed 
boundaries maximize an area and population with common 
interests. 

Approval of the proposed annexation would increase the geographic size of the 
7 KGB . . . an increase of 268 percent. DCCED concludes that the Alaska 

8 

9 

10 

11 

12 
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- -Constittltic)n--promotes boroughs that embrace large and natural regions;-- ----------

Based on the discussion and findings above, DCCED concludes that the KGB 
annexation proposal would comport with the minimum-number-of-local­
government-units constraint in article X, section I of the Alaska Constitution. ,,246 

DCCED next addressed whether the KGB's proposal satisfied the standards se 

forth in Article X, § 3 of the Alaska Constitution and in 3 AAC II 0.160(a). 

Article X, § 3 provides: 

The entire State shall be divided into boroughs. organized or unorganized. Thev 
shall be established in a manner and according to standards provided by law. The 
standards shall include population, geography, economy, transportation, and other 
factors. Each borough shall embrace an area and population with common 
interests to the maximum degree possible. The legislattrre shall classify boroughs 
and prescribe their powers and functions. Methods by which boroughs may be 
organized, incorporated, merged, consolidated, reclassified, or dissolved shall be 
prescribed by law. 

3 AAC 1l0.160(a) provided: 

Community of interests. (a) The social, cultural, and economic characteristics and 
activities of the people in the territory must be interrelated and integrated with 
the characteristics and activities of the people in the existing borough. In tlus 
regard, the commission may consider relevant factors, including tile 

(1) compatibility of urban and rural areas witlun the proposed borough 
boundaries; 

'" R.454-55. 
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(2) compatibility of economic lifestyles and industrial or commercial activities 
within the proposed borough boundaries; 

(3) existence of customary and simple transportation and communication pattems 
throughout the proposed borough boundaries; and 

(4) extent and accommodation of spoken language differences throughout the 
5 proposed borough boundaries. 

6 DCCED fIrst considered whether the KGB's proposed new bmmdaries embrac 

7 an area and population with common interests to the maximum degree possible. DCCE 

8 reiterated that the framers of the Alaska Constitution intended that boroughs encompass large, 

9 natural regions. And DCCED stated that the framers intended that the "maximum degre 

10 
possible" language referred to including areas with the necessary common interests within 

11 
borough. DCCED noted in this regard that the Alaska Supreme Court in Mobil Oil CO/po found 

12 

that the 94,770 square mile North Slope Borough met this standard, fmding that boroughs ar 
13 

intended to encompass lands with no present need for municipal services. DCCED conclude 
14 

15 
from this that this standard should be applied in a regional context?47 

16 
DCCED then addressed the LBC' s 1999 conclusion that the area then proposed 

l7 for annexation to the KGB had a "great deal in cornmon with the Borough" but this standar 

18 could not be met if Meyers Chuck and Hyder were excluded. DCCED quoted at length from th 

19 1999 decision?48 DCCED noted that, with the exception of the House Election Distric 

20 

21 

22 

23 

24 

25 

Boundaries, the factors cited by the LBC then as showing such commonality between the KGB 

and the area proposed for annexation remain?49 With respect to the House Election District. 

247 R.457-471. 
248 R.471-73. 
'" The factors were: Election District boundaries, model borough boundaries, the 1963 
Mandatory Borough Act boundaries, census subarea boundaries, USFS Ranger Districts, an 
hunting and fIshing on the Cleveland Peninsula. R. 474. 
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Hyder and much of the territory the KGB proposes to annex was placed in a different I-Ious 

District in 2000.250 

DCCED concluded that: 

"In Section C ... DCCED provided an extensive account reflecting the intent of 
the framers of Alaska's Constitution that boroughs encompass large, natural 
regions. Section 3 also summarized the 1999 LBC conclusions that a similar area 
proposed for annexation at that time had a 'great deal in common' with the KGB. 
Section 3 reviewed any changes to the factors that the 1999 LBC relied to malce 
that determination. DCCED also examined other common interests between the 
gTeatt~r Ketdillcan area and the area proposed for anrtexation.Basedonthe 
discussion and findings above, DCCED concludes that the KGB annexation 
proposal satisfies the standards set out in article x, section 3 of the Alaska 
Constitution and 3 AAC 1l0.160(it). Other relevant factors such as 
communications and transportation links between the greater Ketchilcan area and 
the area proposed for annexation and general confo=ance with natural geography 
are addressed later in tlllS report. ,,251 

DCCED next considered whether the KGB's annexation petition satisfied th 

requirements of3 AAC 1l0.160(b). 3 AAC 1l0.160(b) provided that: 

The communications media and the land, water, and air transportation facilities 
throughout the proposed borough boundaries must allow for the level of 
communications and exchange necessary to develop an integrated borough 
government. In tills regard, the commission may consider relevant factors, 
including 

(l) transportation schedules and costs; 

(2) geographical and climatic impediments; 

(3) telephonic and teleconferencing facilities; and 

(4) electronic medial for use by the public. 

250 DCCED noted that in 2002 the LBC had concluded that changes in Election Distric 
boundaries and the reasons tllerefore are such that Election Districts no longer malce for ide 
borough boundaries, though the prior references to such boundaries do provide a measure of tll 
expected geographic scale of boroughs. R. 475. 
251 R. 481. 
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DCCED stated that, for the reasons discussed above, a reasonable evaluatior 

lmder this standard "is most appropriately carried out in a regional context", and also that sucl 

an evaluation "should recognize the sparse population of the area proposed for armexation."z52 

DCCED noted that 2006 State statistics reflect that only 16 people live in th 

territory proposed for armexatioll, 11 of whom reside in Meyers Chuck, and 92 in Hyder.253 

DCCED again cited the Mobil Oil Corp. decision, observing that there the Alask 

Supreme Court had found that this standard hadfourid the cotIlrhUhicationsand transportation 

standard had been met by the proposed North Slope Borough, even though it would encompas 

97,121 square miles and have only 3,384 inhabitants.254 

DCCED noted that the LBC had found in 1999 that the KGB's prior petition ha 

satisfied this standard, although minimally due to the exclusion of Hyder and Meyers Chuck.255 

DCCED quoted from that portion of the KGB petition which discussed: th 

KGB's role as a regional transportation and communications hub; the Ketchikan Daily New 

circulation; Ketchikan's radio stations; and, the float plane traffic between Meyers Chuck an 

"6 Ketchikan. DCCED also cited other related data.-' 

DCCED concluded that: 

"As noted above, DCCED maintains that it is proper to apply borough armexation 
standards in a regional context. In the early 1970's, the LBC and Alaska Supreme 
Court determined that the North Slope met the communication and transportation 
standard even though some communities were more than 300 miles from the 
proposed borough seat. In comparison, the settlement of Meyers Chuck is 36.6 

252 R.482. 
25' The same source showed that there were 16 people living outside of Meyers Chuck and in th 
area proposed for armexation in 2005, 11 in 2004, 11 in 2003,27 in 2002, and 11 in 2001 and 
2000. R.482. 
254 R. 483. 
255 R. 484-85. 
256 R. 485-87. 
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miles (point to point) from Ketchikan. The LBC concluded eight years ago that 
the conm1Unication and transportation standard was met for the prior KGB 
annexation proposal. Based on the discussion and fIndings above, DCCED 
concludes that the KGB annexation proposal satisfIes the standards set out in 3 
AAC 11 O.l60(b ).,,257 

DCCED next considered whether the KGB annexation petition satisfIed th 

requirements of3 AAC 11 0.l70. 3 AAC 11 0.170 provided: 

The population of the proposed borough after annexation must be sufficiently 
largeJ1Ildstable to support the resulting borough. In this regard, the commission 
may consider relevant factors, includirig 

(1) total census enumerations; 

(2) dmations of residency; 

(3) historical population patterns; 

(4) seasonal population changes; and 

(5) age distributions. 

DCCED noted that the LBC had found in 1999 that tlle KGB's prior annexatio 

petition had satisfIed tlllS standard. DCCED examined the 2006 statistics and detem1ined tha 

the combined popUlation of the KGB and the area proposed for annexation was large enough t 

support the proposed expanded borough gove=ent.258 DCCED reviewed tlle KGB's historical 

population fIgmes and concluded that it was sufficiently stable to support the same.259 DCCE 

noted that the "minin1al population of the area proposed for annexation, coupled with tlle land 

ownership oftlle area (93.6 percent Tongass National Forest) means that there will be relativel 

little demand for borough services in the area proposed for annexation.,,26o 

25' R. 487-88. 
259 R. 489. 
259 R. 489-92. 
260 R.492. 
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DCCED next considered whether the KGB annexation petition satisfied th 

requirements of3 AAC 110.180. 3 AAC 110.180 provided: 

The economy within the proposed borough boundaries must include the human 
and fmancial resources necessary to provide essential borough services on an 
efficient, cost-effective level. In this regard, the commission may consider 
relevant factors, including the 

(I) reasonably anticipated functions ofille borough in the territory being annexed; 

{2)reasonably anticipated new expenses of the borough that would result from 
annexation; 

(3) actual income and reasonably anticipated ability of the borough to generate 
and collect local revenue and income from the new territory; 

(4) feasibility and plausibility of those aspects of the borough's anticipated 
11 operating and capital budgets that would be affected by annexation through the 

third year of operation after annexation; 
12 

13 

14 

15 

16 

17 

(5) economic base of the borough after annexation; 

(6) property valuations in the territory proposed for annexation; 

(7) land use in the territory proposed for annexation; 

(8) existing and reasonably anticipated industrial, commercial, and resource 
development; 

(9) personal income of residents in the territory to be annexed and in the borough; 
18 and 

19 (10) the need for and availability of employable sldlled and unsldlled persons to 
serve the borough as a result of annexation. 

20 

21 
DCCED noted that the LBC found in 1999 that the KGB's prior annexatio 

22 
proposal satisfied tins standard.261 DCCED examined: tile powers tile KGB planned to exercis 

23 

24 

25 

261 R. 493-94. DCCED quoted from tile 1999 LBC decision at some lengtll. 
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in the annexed area;262 the anticipated KGB expenditures related to the annexation;263 th, 

anticipated KGB NFR and PILT revenues;264 the anticipated tax revenues from the area/65 

employment figUl'es;266 economic indicators for the current KGB;267 property values;268 land use 

in the area proposed for annexation;269 existing and reasonably anticipated industrial, 

commercial, and reSOUl'ce development;270 personal income data;27! and, information concerning 

the available work force.272 

DCCED concluded: 

"The foregoing analysis of the reasonably anticipated functions, expenses, and 
income of the proposed expanded borough; the ability of the proposed expanded 
borough to generate and collect local revenue; and the feasibility and plausibility 
of the anticipated operating and capital budgets reflect a fiscally viable proposal. 
The economic base, property valuations, land use, existing and reasonably 
anticipated development, and personal income are evidence of an economy that is 
fully capable of supporting the proposed expanded borough government. Lastly, 

262 R. 494-95 (education, assessment and collection, planning/platting/land use regulation, 
recreation, economic development assistance, airport, library, regulation of fireworks, animal 
control, Wastewater Enterprise Fund, solid waste collection, and solid waste disposal). 
263 R. 495 ($77,000 the 1st year, $63,000 the next 2 years, and then $45,000 annually). 
264 R. 496 (tlle 2 scenarios posited by the KGB - roughly $1.2 million under one and $300,000 
under the other, depending on NFR funding and PILT revenues). DCCED,QJoiected iliat the 
higher scenario would be aoolicable for NFR funds and iliat the KGB would also receive some 
$41.000 in PIL T revenues. R.. 500. 
265 R. 496-500. 
266 R. 501. 
261 R. 502-04. 
268 R. 505-07. 
269 R.507-10. DCCED again noted iliat 93.6% ofilie territory proposed for annexation is withir 
ilie Tongass National Forest. DCCED quoted the related portion of the KGB petition at some 
length. The quote included the discussion of the number of flights into and over tlle Misty Fj ord, 
National Monument, the potential mines on the Cleveland Peninsula, at Dulce Island, and QUar1:2 
Hill, and State leases. DCCED noted that: "Like ilie area proposed for annexation, most of the 
land within the existing boundaries of the KGB are part of the Tongass National Fores 
[94.63%]." R. 509. DCCED also noted that: "The land-ownership characteristics reflected abOVe 
are typical for regions in southeast Alaska." R. 510. 
270 R.510-12. 
m R.512-14. 
272 R.514. 
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the availability of employable persons to serve the proposed expanded borough 
reflects positively on the region. Accordingly, DCCED concludes that the 
standard set out in 3 AAC 110.180 regarding the human and fmancial resources is 
fully satisfied by the Petition.,,273 

DCCED next considered whether the KGB armexation petition satisfied th 

requirements of 3 AAC 110.190. 3 AAC 110.190 provided: 

(a) The proposed boundaries of the borough must conform generally to natural 
geography, and must include all land and water necessary to provide the full 
development of essential borough services on an efficient, cost-effective level. In 
this regard, the commission may consider relevant factors, including: . 

(1) land use and ownership patterns; 

(2) ethnicity and cultures; 

(3) population density patterns; 

(4) existing and reasonably anticipated transportation patterns and 
facilities; 

(5) natural geographic features and environmental factors, and 

(6) extraterritorial powers of boroughs. 

(b) Absent a specific and persuasive showing to the contrarY. the commission will 
presunle that territory that is not contiguous to the armexing borough. or that 
would create enclaves in the armexing borough, does not include all land and 
water necessary to allow for the full development of essential borough services on 
an efficient cost-effective level. 

(c) Absent a specific and persuasive showing to the contrary, the commission will 
not approve armexation of territory to a borough extending beyond the model 
borough boundaries developed for that borough. 

(d) The commission will consult with the Department of Education and Early 
Development in the process of balancing all standards for annexation to a 
borough. 

(e) If a petition for annexation to a borough describes boundaries overlapping the 
boundaries of an existing organized borough, the petition for annexation must also 

273 R.515. 
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address and comply with the standards and procedures for detaclU11ent of the 
overlapping region from the existing organized borough. 

DCCED noted that the LBC in 1999 had concluded that the KGB's prior petitio 

did not satisfy the "natural geography" standard because the proposed boundary near Hyde 

divided a natural drainage. And that the LBC had found in 1999 that: "The exclusion of Hyde 

and Meyers Chuck from the '!lll1exation proposal precludes the satisfaction of the requiremen 

that the Borough conform generally to natnral geography and include all areas necessary for full 

development of municipal services on an efficient, cost-effective level.,,274 

DCCED then stated that: 

"In developing its current proposal, the KGB responded to the 1999 concerns of 
II the LBC regarding the standard at issue. Specifically, the current proposal 

includes Meyers Chuck. Moreover, the boundaries of the Hyder exclusion have 
l2 been modified to conform more closely to natural geography.,,275 
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DCCED next considered whether the proposed boundaries included all land and 

water necessary to provide the full development of essential borough services on an efficient, 

cost-effective level. DCCED stated: 

"DCCED maintains that it is reasonable to address the standard in the context of 
borough government as outlined in Part II-A and Part II-C of this report. In Part 
II-A ... DCCED pointed out that the Alaska Supreme Court stated in Mobil Oil 
that our Constitution encourages the creation of boroughs. For reasons expressed 
earlier, DCCED talces the position that the same principle applies to borough 
annexations. That is. DCCED views the Alaska Constitution as encouraging the 
extension of borough government through annexations. In Part II -C of this report, 
DCCED emphasized that Alaska's Constitution requires the entire state be 

'" R. 517. 
m R. 517. DCCED also noted that earlier that year the LBC had, with respect to the Skagwa 
incorporation petition, placed significant weight on the fact that the boundaries of that propose 
borough conform generally to the contours of a NOAH weather forecast zone, and that Meyer 
Chuck, Union Bay, and Ketchikan are in the same zone but the Misty Fjords Monument area i 
not. DCCED stated that the view that tins did not mean tl1at the "conformance witl1 natnral 
geography" standard is violated. DCCED noted that many existing organized boroughs includ 
more than one forecast zone and that Wrangell, Petersburg, and Kake are together in one forecas 
zone. R. 518-19. 
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divided into boroughs, organized and unorganized. " the Alaska Supreme Court 
stated in Ai obif Oil that boroughs were meant to 'encompass lands with no present 
municipal use'. Given the principles of borough government in article X. sections 
1 and 3 of the Alaska Constitution. this aspect of the standard must be broadlv 
construed. It is notable in tlus regard. tlmt tlle LBC refined the standard set out in 
3 AAC 11 0.190(a) in the amendments adopted by the LBC on April 30. 2007. As 
amended, the new standard in 3 AAC 1l0.l90(a) reads (underlined text was 
added; bracketed text was deleted): 

The proposed expanded boundaries of tlle borough must conform 
generally to natural geography[,] and must include all land and 
water necessary to provide the [FULL 1 development of essential 
municipal [BOROUGH] services [ON AN EFFICIENT COST­
EFFECTIVE LEVEL] 

The 4,701 square mile area proposed for annexation is inhabited by an estimated 
16 individuals. Overall, the area has an extremely low population density ... 
However, 11 individuals ... live within the 0.8 square mile Meyers Chuck census 
designated place ... 

There are limited needs for municipal service in the sparsely populated area 
proposed for aonexation, which is comprised largely of federally owned lands. 
However, those limited needs are fairly concentrated in tlle Meyers Chuck area. 
Because of that concentration, DCCED fmds that services can be delivered within 
the area proposed for annexation by the KGB in a reasonably efficient, cost­
effective maoner. In the context of tlle proposed expanded boundaries of the 
KGB (6,453 square miles), DCCED concludes that the KGB can deliver services 
in an efficient and cost-effective manner. 
The provisions of 3 AAC 110.190(b) establish a rebuttable presUlllption that an 
annexation which would create enclaves in tlle annexing borough does not include 
all land and water necessary for tlle full development of borough services on an 
efficient, cost-effective level. Stated another way, the LBC lawfully must be 
wary and skeptical when evaluating an annexation proposal tlmt would create 
enclaves. 

As noted throughout this reporL the KGB proposal would create a 205-square 
mile enclave in and around Hyder. Thus, the evidentiary presumption set out in 3 
AAC 1l0.190(b) requires a higher level of proof (i.e. 'a specific and persuasive 
showing') that the proposed expanded boundaries of tlle KGB meet the 'all-land­
and-water-necessary' part oftlle boundaries standard. 

The KGB talces tlle position that the ... enclave 'should eventually be included 
24 into tlle Borough, [but] ilie current cultural, econonuc and other ties between this 

area and tlle Borough do not justify inclusion at this time.' .. The KGB Petition 
25 
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includes a seven-page exhibit (Exhibit K) offering justification for the initial 
exclusion of Hyder ... ,,276 

DCCED then sUJl1l11arized the KGB's justifications: the LBC's four decades 0 

decisions setting a clear precedence for incremental extension of borough bmmdaries;277 the ne 

Hyder exclusion boundaries now conform to the natural geography; and, Hyder is a long-term 

target, and appropriately within the KGB's model boundaries, but at present the cultural, social, 

and economic ties between it and the KGB are too attenuated for it to be included now (Hyder' 

such ties are instead with Stewart, B.C.). 

DCCED then noted that the KGB had stated that it did not foresee th 

strengthening of such ties between the KGB and Hyder in the near term, and that the KGB had 

listed the developments that it believed could warrant the annexation of Hyder at a later time.278 

DCCED then discussed the Haines Borough. DCCED stated: 

"Currently, the Haines Borough is the onlv organized borough in Alaska in which 
enclaves exist. Specifically, the boundaries of the Haines Borough surround a 
892.2 acre (1.4 square mile) area encompassing Klukwan, located about 21 miles 
north of Haines along the Haines Highway. Public policy issues relating to the 
Klukwan enclave have been examined previously by the LBC ... 

Public Policy issues relating to the Klukwan enclave have been examined 
previously by the LBC. Most notably, the LBC addressed the matter in School 
Consolidation: Public Policy Considerations and a Review of Opportunities for 
Consolidation. .. 

276 R. 518-19 (italics in original). 
m Specifically referencing the KGB's 1963 incorporation (encompassing an area much smalle 
than provided for in the 1963 Mandatory Borough Act), the City and Borough of Juneau's 198 
annexation of the Greens Creek Mine area; the 1990 incorporation of the Denali Borough (eli 
not include all area within its model boundaries); the 1992 KGB Model Boundaries (whic 
exclude the Annette Island Reserve); the 1998 approval of the consolidation of the Haines Ci 
and Borough (did not include all territory within model boundaries); 2001 approval of th 
consolidation of the City of Ketchikan and the KGB (did not included only some 27% of th 
territory within the KGB's model boundaries). R. 519-20. 
27B R.520. 
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The public policy issues that exist regarding the IUulcwan enclave would not exist 
with respect to the proposed Hyder enclave. at least not initially. The Klukwan 
enclave and the proposed Hyder enclave are distinguishable in fundamental 
respects. For example, the majority of students who attend Klukwan school live 
in the Haines Borough. Some IUukwan students also attend schools in the Haines 
Borough. Additionally, IUukwan, located 21 miles from Haines along the Haines 
Highway, relies on Haines for much of its commercial services, communications, 
and other needs. In contrast, Hyder presently has closer social, cultural, and 
economic ties to Stewart, B.C., than it does to Ketchikan. 

Creating a Hyder enclave would have no initial effect on the structure of delivery 
of local services to the community of Hyder. Moreover, DCCED finds that 

. creatiIlg the 205-square mile HyaereilClave-wiiulO nbtihitially impede 'the full 
development of essential borough services on an efficient, cost-effective level' 
within the proposed new boundaries of the KGB. 

However. DCCED recognizes that circumstances might arise in which the 
existence of the enclave would trigger significant public policv concerns. In 
particular, such concerns would arise in the context of the delivery of education 
services in the event a Prince of Wales Island Borough were organized along the 
model boundaries of the Prince of Wales Island area. 

Education services are currentlv provided in Hyder by the Southeast Island 
Regional Educational Attendance Area (REAA). The Southeast Island REAA 
also provides education services to all communities with the Prince of Wales 
model borough boundaries, except the three communities organized as home-rule 
or first-class cities. 

As reflected in Table 2.19 ... school enrollment in Hyder during the 2006/2007 
school year totaled 18 students, or just under 10 percent of the total enrollment in 
the Southeast Island School District. If a Prince of Wales Borough were formed, 
that borough would be required to provide areawide education within a single 

. borough school district. At that point, the 205-square mile Hyder enclave would 
be the' only remnant of the ... REAA. It seems evident that the remnant ... 
would no longer meet the statutory standards for an REAA ... 

Given these circunlstances, DCCED concludes that while the creation of the 
enclave would not initially bring about inefficient, cost-ineffective delivery of 
essential services, such would result upon formation of a Prince of Wales 
Borough. It would be appropriate at that point to initiate proceedings for the 
annexation of the ... Hyder enclave to the KGB.,,279 

279 R. 521-23. 
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DCCED stated that the KGB's proposed annexation complies with 3 AAC 

110.190(c) as the proposed boundaries do not extend beyond the KGB's model boundaries.28o 

DCCED stated that, per 3 AAC 11 0.1 90(d): it provided notice of the KGB 

Petition to the DEED Commissioner on March 9, 2006; DEED has not yet commented; and, 

DCCED will provide it with a copy of this report and its final report and notice of the LBC' 

public hearing, and invite DEED comment.2S1 

DCCED stated that the KGB's prop()sed annexation complies with 3 AAC 

110.190(e) as the proposed boundaries do not overlap the boundaries of an existing organized 

?8? borough.- -

DCCED concluded that: 

"The foregoing analysis has addressed relevant factors including land use and 
ownership patterns; population density patterns; existing and reasonably 
anticipated transportation patterns and facilities; and natural geographical features 
and environmental factors. The analysis also addressed whether the creation of 
the proposed 205-square mile enclave would lead to inefficient, cost-effective 
service delivery. Consideration was also given to the model borough boundaries 
of the KGB. In terms of the requirement for the LBC to consult with DEED ... 
Lastly, the proposed boundaries . . . do not overlap the boundaries . . . 
Accordingly, DCCED concludes tlmt tlle standard set out in 3 AAC 11 0 .190 
regarding boundaries is fully satisfied by the Petition.,,283 

DCCED next considered whether the KGB's annexation petition satisfied th 

requirements of3 AAC 110.195 and 3 AAC 110.980. 

3 AAC 110.195 provided: 

24 2BO R.523. 
281 R. 523. 
'" R.524. 25 

'" R. 524 . 
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In detennining whether annexation to a borough is in the best interests of the state 
under AS 29.06.040(a),284 the conunission may consider relevant factors, 
including whether annexation 

(1) promotes maximum local self-govenunent; 

(2) promotes a minimum number of local govenunent units; and 

(3) will relieve the state govenunent of the responsibility of providing local 
servlCes. 

3 AAC 110.980 provided that: 

If a provision of AS 29 or this chapter requires the commission to determine 
whether a proposed municipal boundary change or other commission action is in 
the best interests of the state, the commission will malce that determination on a 
case-by-case basis, in accordance with applicable provisions of the Constitution 
of the State of Alaska, AS 29.04, AS 29.05, AS 29.06, and this chapter, and based 
on a review of: 

(1) the broad policy benefit to the public statewide; and 

(2) whether the municipal govenunent boundaries that are developed serve 

(A) the balanced interests of the citizens in the area proposed for change; 

(B) affected local govenunents; and 

(C) other public interests that the commission considers relevant. 

DCCED stated that: 

"Based on the extensive analysis in Part II-A ... DCCED concluded that the 
19 KGB annexation proposal provides for maximum local self-govenmlent ill 

accordance with article X, section I of the Alaska Constitution. 
20 

21 

22 

23 

24 

25 

2" AS 29.06.040(a) provided: "The Local Boundary Commission may consider any proposed 
municipal boundary change. The commission may amend the proposed change and may impos 
conditions on the proposed change. If the commission determines that the proposed change, a 
amended or conditioned if appropriate, meets the applicable standards under the stat 
constitution and conmlission regulations and is in the best interests of the state, it may accept th 
proposed change ... " 
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Based on the fIndings and conclusions set out in Part II-B ... DCCED determined 
that the KGB annexation proposal comports with the minimum-number-of-local­
government-units constraint in article X, section 1 of the Alaska Constitution. 

There are two areas in particular in which the KGB would relieve tlle State of the 
responsibility of providing local services in the area proposed for annexation. 
Those are education and platting. ,,285 

With respect to education, DCCED noted that: the area proposed for annexation i 

part of SISD; SISD is a REAA; REAA's are state funded (including pass through NFR nmds); 

organized boroughs are required by AS 29.35.160io maintain and operate schools on an 

areawide basis; organized boroughs do receive state education fLmding, but are required unde 

AS 14.17.410 to provide substantial local contributions to education; the local contributio 

results in a dollar for dollar reduction in the amount of state education funding received by th 

organized boroughs; and, the LBC has characterized the mandated local contributions as a "stat 

tax imposed on organized boroughs and cities tlmt operate schools. ,,286 

DCCED also noted tllat: 

"Currently, tllere are no schools operating in tlle area proposed for annexation. 
While it may not be necessary in the foreseeable future for the KGB to establish, 
maintain, and operate a public school in the area proposed for annexation, tlle 
KGB would, nonetheless, bear some burden relating to education in the short­
term as a result of annexation. SpecifIcally, the provisions of AS 14.17.410(b)(2) 
require tlmt the KGB mal(e a local contribution ... that is 'the equivalent of a four 
mill tax levy on the ... taxable real and personal property in the district ... ' If 
annexation occurred March 2008, it would increase tlle ... tlle KGB as of 
January 1, 2009. TIms, beginning in FY 2011, the KGB's required local 
contribution for schools would increase as a result of annexation. DCCED 
estimates that the KGB's contribution would increase by $15,197 effective FY 
2100 as a direct result of annexation. 

While $15,197 is not particularly signifIcant, it is appropriate to recognize that the 
KGB's current required contribution under AS 14.17.410(b)(2) equals 

'" R.525. 
2" R. 526 (quoting Local Boundwy Commission Report to the Second Session of the Twenty 
Fourth Alaska Legislature, p. 63, January 2006). 
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$4,529,134. Thus, the KGB provides a significant relief to the State in tern1s of 
responsibility for delivery of education services. ,,287 

With respect to platting, DCCED stated that the KGB, as a second class borough, 

is mandated by AS 29.35.150 and AS 29.35.180(a) to provide for planning, platting, and land us 

regulation in accordance with AS 29.40, so "following annexation, the power and duties fo 

plattiog withio the area proposed for annexation would shift from the State to the KGB.,,288 

DCCED stated that the proposed KGB annexation would result in broad polic 

benefit to the public statewide because as: 

"DCCED has noted in multiple places in this report that Alaska's Constitution 
encourages the extension of borough government. For reasons underlying that 
circumstance, DCCED fmds that annexation will result in broad policy benefit to 
the citizens of Alaska. Public policy issues favoriog the extension borough 
government have long been addressed by the LBC. Readers are encouraged to 
review annual reports of the LBC to the Alaska Legislature.,,289 

DCCED next considered the factors listed at 3 AAC 11O.980(2)(A)-(C). DCCE 

noted that: 

"Concerns have been raised . . . that annexation will have adverse financial 
impacts on communities within that portion of the unorganized borough in and 
adjoining the Tongass National Forest. For example, on April 27, 2006, the City 
of Craig wrote io opposition to the current proposal, stating 

287 R. 526-27. 
2ElS R.527. 
2B9 R. 527. 

The City of Craig is deeply concerned about the financial 
impact of the proposed annexation to communities in the 
unorganized borough. The City has raised these concerns 
to you in past attempts by the KGB to annex areas ... It is 
obvious from the petition and published press reports that 
the KGB's sale purpose ... is to secure substantial 
increases from the [NFR and PIL 1] programs. Because the 
iocreases . . . will come at the expense of sixteen cities, 
twelve school districts, and 2,700 K-12 students, the City of 
Craig submits that the proposed annexation is not in the 
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best interests of the State ... LBC staff should recommend 
disapproval, as it has done with other annexation petitions 
that sought principally to increase program funding. 

The KGB addressed such concerns in its reply brief ... Specifically, the 
KGB stated: 

3 AAC 110.420(5) requires the Borough to state its reasons 
for the petition. Comments suggest that the Borough's sole 
reason ... contrary to its published goals ... is a land grab 
to increase Borough revenues. The Borough responds that 
if approved the annexation would require the Borough to 
pay for services, as needed, within the territory; As 
expected, forest receipts and property tax revenues would 
offset these projected expenses. This arrangement is part of 
the state's long-standing design for the fmance and 
operation of local govemment. In Ketchikan's original 
incorporation report, dated May 1963, the state noted that 
'the forest service stumpage fees accruing to the borough 
with the enlarged area . . . would provide an important 
yearly revenue for the borough ... Ketchikan has been, and 
will continue to be, a maj or service provider to timber and 
mineral industries in the region contrary to comments 
received. Specifically, Ketchikan is the Forest Service 
Headquarters for the region as well as the District Ranger 
Headquarters for the Ketchikan/Misty Fjords Ranger 
District. The community has an operating sawmill which 
regularly and successfully bids on timer in the region. The 
community also has industry support services and a trained 
labor force. In addition, the majority of recent mineral 
exploration services on the Cleveland Peninsula were 
purchased in Ketchikan. While it's true that a number of 
mineral clain1s have been abandoned in the Union Bay 
area, it is also true that that there are still 78 claims 
covering 1,560 acres in the area as of May 2006. The 
potential for commercially viable mineral deposits in the 
Ketchikan region, and for that matter throughout Southeast 
Alaska, is well ImoWll. Commercial mineral recovery is 
inevitable depending upon world market forces. In 
addition, the existence of oil and gas in British Columbia's 
Queen Charlotte Basin (adjacent to the southern model 
boundary) is also well documented and underscores the 
importance of developing a local government perspective 
and response to any future recovery activities. 
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Similar concerns were raised in tlle 1998-1999 proceedings involving a 
somewhat comparable proposal. However, in its 1999 decision ... tlle 
LBC clearly rejected arguments that annexation should be denied because 
it would have adverse fIscal implications for communities in the 
unorganized borough ... SpecifIcally, the Commission stated ... 

The Commission rejects the notion that State policy 
positions concerning borough incorporation and annexation 
should be driven by the fInancial considerations such as 
those expressed by DCRA in this proceeding. [NFR and 
PIL T] progranls are ephemeral - in a few years those 
programs may operate in a signifIcantly different manner or 
may no longerexist.-mcontrast~ tlie-f6tfhatidiY-of-a:­
borough or the extension of a borough over a large area is a 
much more permanent action. 

Further, it is poor public policy to suggest that each 
annexation or incorporation proposal should be weighed to 
ensure that revenues and costs are somehow balanced ... 

The COmnUssion is guided by Alaska's Constitution and 
standards established in law. These malce little or no 
provision for consideration of the fIscal effects on wInch 
DCRA placed so much emphasis. 

If there are adverse fIscal consequences, parties should seek 
legislative remedies ... In this particular instance, it appears 
from the record that the State legislature was mindful of the 
possible consequences that would result from this type of 
annexation proposal when it extended National Forest 
Receipts funding to entities in the unorganized borough. 
During the deliberations . . . some legislators expressed a 
hope tlmt tlle legislation would not inhibit borough 
government. 

Even if the financial impacts were a relevant consideration, 
the adverse fInancial impacts on numerous local service 
providers in tlns particular instance would have been de 
mininlls in terms of tlle percentage of the operating budgets 
... As such, tlle Department's concern as to tlle fInancial 
. tl d'90 Impact on 0 lers was overstate .-

290 DCCED noted in a footnote CR. 529, n. 67) that "DCRA policy malcers in the Knowle 
Administration (i.e., the Office of tlle Commissioner and Division Director, as contrasted th 
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The LBC has reinforced the policy expressed in its 1999 decision on 
multiple occasions. In particular, in its annual reports to the Alaska State 
Legislature in 2005,2006, and 2007, the LBC has characterized the policy 
of paying NFR aid to entities in the unorganized borough as a significant 
disincentive to borough incorporation and borough annexation. 
Accordingly, the LBC has urged the legislature to restrict NFR aid to 
organized boroughs ... 

The analysis ... above addressed relevant issues pertaining to the best 
interests of the State. Those included the constitutional principles of 
maximum local self-government and minimum number of local 
government units. The analysis also addresses the manner in which 
annexation will relieve the state government of the responsibility of 
providing local services and how annexation will result in broad policy 
benefit to the public statewide. While annexation will have some adverse 
fiscal impacts on communities in the unorganized borough, those impacts 
are not a basis to reject the proposal. DCCED concludes . . . that 
annexation is in the best interests of the State. Accordingly, DCCED 
concludes that the standard set out in AS 29.06.040 and 3 AAC 11 0.195 
regarding the best interests of the State is fully satisfied by the Petition.,,291 

DCCED next considered whether the KGB's proposed annexation satisfied th 

legislative review annexation standards set forth in 3 AAC 110.200. 3 AAC 110.200 provided: 

Territory meeting the annexation standards specified in 3 AAC 110.160-.195 may 
be annexed to a borough by the legislative review process if the cornmission 
determines that anyone of the following circumstances exists: 

(l) the territory manifests a reasonable need for borough goverrunent that can be 
met most efficiently and effectively by tlle annexing borough; 

(2) the territory is an enclave surrounded by the annexing borough; 

(3) the health, safety, or general welfare of borough residents is or will be 
endangered by conditions existing or potentially developing in tlle territory, and 
annexation will enable tlle borough to regulate or contml tlle detrimental effect of 
those conditions; 

LBC Staff Component), opposed tlle prior KGB annexation proposal." And that DCRA's 1998 
Prelinlinary Report reflected the policy makers' views. 
291 R. 527-31 (citations omitted). 
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(4) the extension of borough services or facilities into the tenitory is necessary to 
enable the borough to provide adequate services to borough residents, and it is 
impossible or impractical for the borough to extend the facilities or services 
unless the territory is within the boundaries of the borough; 

(5) residents or property owners within the territory receive, or may be reasonably 
expected to receive, directly or indirectly, the benefit of borough government 
without commensurate tax contributions, whether these benefits are rendered or 
received inside or outside the territory, and no practical or equitable alternative 
method is available to offset the cost of providing these benefits; 

(6) annexation of the territory will enable the borough to plan and control 
""reasona.bly· antlCipatedgr()Wtl1 or"deve!()pmentiri the temlofythalotliefWise may 

adversely impact the borough; 

(7) repealed 5/19/2002; 

(8) mmexation of the territory will promote local self-government with a 
11 minimum of government units; 

12 (9) annexation of the territory will enhance the extent to which the existing 
borough meets the standards of incorporation of boroughs, as set out in the 

13 Constitntion of the State of Alaska or AS 29.05, and 3 AAC llO.045 - 3 AAC 
110.065; 

14 

15 

16 

17 

(10) the commission deternlines that specific policies set out in the Constitntion of 
the State of Alaska or AS 29.04, 29.05, or 29.06 are best served through 
annexation of the territory by the legislative review process. 

DCCED noted that the standards in 3 AAC 1l0.200 had "under one si can 

18 change" since the LBC's 1999 Decision. It then required that the LBC could approve an 

19 annexation petition only if it served the State's best interest., and seven related factors wer 

20 listed. ill 2002 the LBC adopted a new best interest standard in 3 AAC 110.195 and 3 AAC 

21 110.200 was changed to provide that the legislative review annexation process could be used i 

22 
anyone of nine circumstances is present. But six of the nine circumstances are virtuall 

23 

24 

25 
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(10) having been added in 2002.292 

DCCED noted that the LBC had found in 1999 that: the area the KGB ha 

proposed to illmex did manifest a need for services that Cilll be most efficiently aJld effectivel 

met by the KGB; aJld, there was no present substaJltial mining activity in the proposed area bu 

there was a reasonable likelihood that such activity would occur; substaJltial weight should b 

givel1to the need to plan for the same; . aJld,·it is best to put local·govermnentinplace to provid 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

for such plarming before the development occurS.293 

DCCED further noted that in 1999 the LBC had then stated: 

"However, the need for municipal govermnent is not limited to the area proposed 
for aJl11exation. That area includes Meyers Chuck aJld Hyder ... When plaJlning 
is conducted around those conmmnities, special focus should be given to how 
activities in the adjacent region will affect those communities. As such. the 
Borough's aJl11exation proposal significaJltlv undercuts its own ability to 
effectively address plaJJning needs bv excluding Meyers Chuck aJld Hvder. TIlere 
are no schools in the territory proposed for aJl11exation. However, here again, the 
Borough undermines its own aJl11exation proposal by excluding Meyers Chuck 
aJld Hyder. The State would be left with the responsibility for the education of 
students in those communities. The State currently contracts directly with the 
school district in Stewart ... for tlle education of Hyder students. Any students in 
Meyers Chuck would be served by the ... (Soutlleast IslaJld REAA). ,,294 

DCCED first addressed the need for borough services in the area the KG 

proposed to aJl11ex. DCCED observed that: tllere are only 16 residents in the proposed area; i 

has little development; illld "does not presently manifest a need for services." But DCCED note 

that tlle KGB had stated in its petition that "some residents outside tlle KGB utilize its library, 

illllmal control, airport, health care, aJld other facilities on aJl as-needed, sometimes fee-based, 

292 R.532-33. 
'" R 533. 
", R. 533-34 (quoting LBC 1999 Statement of Decision, p. 12). 
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basis. ,,295 And that: "Notwithstanding the limited services provided to residents of the area, a 

the LBC pointed out in 1999, it is optimum to have in place prior to significant development 

local government jurisdiction with authority to exercise planning, platting, and land us 

regulation.,,296 DCCED then quoted the following from the KGB petition: 

"[S]everal of the circumstances outlined in 3 MC 110.200(1) - (10) exist and 
merit discussion. It is in the State's best interest to enable the Borough to locally 
plan and control for reasonably anticipated growth or development in the aJmexed 
territory that may otherwise adversely impact the Borough. As described earlier 
in the petition, there are a number of curtent-and likely future commercial and 
economic development activities that would require borough services and 
consequent management. They include the possible expansion of commercial 
tourism in the area and the likelillood of mine development in either Union Bay or 
Duke Island during the next 20 to 30 years. Specifically, tens of thousands of 
visitors depart Ketchilcan rumually for destinations within the territory (mostly 
Misty Fjords National Monument). It should be noted that the community of 
Wrangell is currently preparing a petition which may propose to rumex the Union 
Bay mining district, including the community of Meyers Chuck. As the likely 
primary service provider in the event of mine development, the Borough is 
proactively seeking to include the area within its boundaries well in advance of 
any mining activity to allow sufficient time for planning and to minimize any 
negative impacts on the community. In addition, the Borough expects that there 
will continue to be private, State, and Federallmd trades and disposals within the 
rumexed territory which would melit Borough plruming participation. It is also in 
the Borough's best interest to maximize its influence over use of Federal lands in 
the territory as a local government representative during the NEPA process. 
Other planning issues include the gradual trend towards development of second 
homes in the territory both by state and out-of-state residents; and development of 
additional resort destinations. Taken together, futl.!J'e activities within the territory 
proposed for rumexation will utilize Ketchikm as a hub for services and supplies 
and will look to Ketchikan for assistmce on planning and land use issues. ,,297 

DCCED concluded that it concurred with the LBC's 1999 position and that of the KGB in th 

d· ., '98 pen mg petlTIon.-

295 R.534. 
296 R.534. 
29' R. 534-35 (quoting from p. 72 of the KGB's petition). 
'" R. 535. 

MEMORANDUM AND ORDER 
City of Craig et al. v. LBC and KGB, Case No. lKE-08-04 CI 
Page 117 of305 Alaska Court System 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DCCED next considered whether the circumstances set forth m 3 AAC 

110.200(5) were present. DCCED noted that: 

"The circumstances set out in 3 AAC 110.200(5) has historically been evaluated 
in the context of whether an area proposed for annexation receives, directly or 
indirectly, services ji-om the borough 10 which annexation is proposed. The 
KGB's interpretation of the circumstances has a more general application. It is 
undeniable, as the KGB argues, that any area of tlle unorganized borough outside 
of home-rule and first-class cities (which includes the entire 4,701-sqaure-mile 
area proposed for armexation) indirectly receives benefit of borough government 
Witllout COl1llllensurate tax contributions. Organized boroughs and home­
rule/fust~CIassdties ill the1.llorgariizedborough will pay $189,043,07 4in;;. 
required local contributions ... to support schools. If tlle boroughs and cities ... 
did not make those contributions, the State of Alaska would have to pay that 
additional amount or it would have to lower the fuoding to all schools. In that 
regard. REAA's clearly benefit from borough govemment.,,299 

DCCED next considered whether the circumstances set forth m 3 AA 

110.200(8) were present. DCCED stated that: 

"The KGB talces the position tllat annexation will maximize local self-government 
and minimize the number of local governments. As noted previously, DCCED 
reached tlle same conclusion following tlle extensive analysis set out in Parts II-A 
and II-B of this report." 300 

DEECED next considered whether the circumstances set forth m 3 AAC 

1110.200(9) were present. DCCED stated that: 

"Based on the same analysis set out in Parts ll-A and II-B, DCCED talces tlle 
position that annexation will enllance tlle extent to which tlle existing KGB meets 
tlle standards for incorporation of boroughs as set out in tlle Constitution of tlle 
State of Alaska, AS 29.05 and 3 AAC 110.045 - 3 AAC 110.065. As outlined in 
this report, DCCED maintains that those standards promote boroughs tlmt 

. 301 
encompass large and natural regions." 

'" R. 5~5-36. 
300 R. 536. 
301 R. 536. 

DCCED next stated that: 
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"Lastly, as previously noted in tins report, the Alaska Supreme Court held in 
Mobil Oil that article X, section 1 of Alaska's Constitution encourages borough 
incorporation. In terms of that holding, DCCED finds no basis to distinguish 
between borough annexation and borough incorporation. DCCED views that 
holding as a clear constitutional policy favoring the extension of borough 
government whenever the applicable standards are satisfied. ,,302 

DCCED concluded tilat the following circumstances set forth at 3 AAC 111.20 

were present with respect to the KGB petition: 

" the area manifests a reasonable need for borough government that can be 
met most effiCientIyaild effectively by the anriexingborbllgh; 

in a general sense, residents and property owners within the area receive, 
or may be reasonably expected to receive, directly or indirectly, the 
benefit of borough government without commensurate tax contributions, 
whether these benefits are rendered or received inside or outside the area, 
and no practical or equitable alternative method is available to offset the 
cost of providing these benefits: 

annexation of the area will enable the borough to plan and control 
reasonably anticipated growth or development in the area that otherwise 
may adversely impact the borough; 

annexation of the area will promote local self-government with a 
minimum number of government units; 

annexation of the area will enhance the extent to winch the existing 
borough meets the standards for incorporation of boroughs, as set out in 
the Constitution of the State of Alaska, AS 29.05, and 3 AAC 110.045 - 3 
AAC 110.065; and 

specific policies set out in tile Constitution of the State of Alaska or AS 
29.04, 29.05, or 29.06 are best served tirrough annexation of the area by 
th I . 1·· ,,303 . e egis ative reVlew process. 

DCCED next considered whether the KGB annexation petition satisfied th 

requirements oB AAC 110.900. 3 AAC 110.900 provided: 

302 R.536. 
303 R. 536-37. 
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Transition. (a) A petition for ... annexation ... must include a practical plan that 
demonstrates the capacity of the municipal government to extend . . . essential 
borough services into the territory proposed for change in the shortest practicable 
time after the effective date of the proposed change ... 

(b) Each petition must include a practical plan for the assumption of all relevant 
and appropriate powers, duties, rights, and functions presently exercised by an 
existing borough, city, unorganized borough service area, and other appropriate 
entity in the territory proposed for change ... 

(c) Each petition must include a practical plan for the transfer and integration of 
all relevant and appropriate assets and liabilities of an existing borough, city, 
1ili6fganiz-etnfcifbtigh servicea:rea, and other appropriate entity-located-in -1he -
territory proposed for change ... 

(d) Before approving a proposed change, the commission may require that all 
boroughs, cities, unorganized borough service areas, or other entities wholly or 
partially included in the area of the proposed change execute an agreement ... 

DCCED discussed the timing of the LBC review, the upcoming legislativ 

session, and the necessary notice of compliance with the Federal Voting Rights Act from th 

Department of Justice. DCCED reviewed the KGB's transition plan. DCCED concluded tha 

the KGB's transition plan satisfied this standard?04 

DCCED next considered whether the KGB's annexation plan complied with th 

requirements oB AAC 110.910 and the federal Voting Rights Act. 3 AAC 110.910 provided: 

A petition will not be approved by the commission if the effect of the proposed 
change denies any person the enjoyment of any civil or political right, including 
voting rights, because of race, color, creed, sex, or national origin. 

The federal Voting Rights Act (42 U.S.C. § 19,28 C.F.R. Part 51) obligated the KGB to sho 

federal authorities that the proposed annexation was not being pursued for a discriminato 

purpose and that the boundary change would not malce racial or language minority voters wors 

off than they were before the annexation. 

304 R. 538-41. 
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DCCED reviewed the KGB petition in light of the above-requirements. DCCE 

fOLmd that the KGB's petition satisfied the requirements of 3 AAC 110.910 and did not violat 

the Voting Rights Act.305 

DCCED recornmended that the LBC approve the KGB petition. DCCED stated: 

"The delegates who authored the Local Government Article of the Alaska State 
Constitution strived to create an effective structure for 'democratic self­
government below the state level.' They constructed broad constitutional 
provisions for local govenunent in a manner such that 'the interests and welfare 
of all concerned' would be-guarded 'in a framework which will foster orderly 
development and prevent the abuses of duplication and overlapping of taxing 
entities.' Article x, section 1 ... promotes those ideals and encourages the 
extension of borough government through incorporation and annexation. It is 
DCCED's view that Article X, section 1 should be read to uphold LBC decisions 
approving any borough incorporation and annexation that meets the reasonable­
basis test. Boroughs are meant to provide local government for regions as well as 
localities and encompass lands with no present municipal use. In light of these 
facts, DCCED takes the view that the KGB annexation proposal provides for 
maximum local self-government in accordance with article X, section 1 of the 
Alaska Constitution. 

Article X, section 1 ... also promotes boroughs that embrace large and natural 
regions, in part, to avoid too many boroughs. Currently, the boundaries of the 
KGB encompass the second-smallest area of any organized borough. The KGB 
annexation proposal would significantly increase the size of ... the KGB. The 
1963 legislature determined that the appropriate boundaries of the KGB were 
more on the order of those currently proposed. Given those and. other facts 
outlined in Part II, DCCED reaches the conclusion that the armexation proposal 
comports with the minimum-number-of-local-government-units constraint in 
article X, section 1 of the Alaska Constitution. 

Article X. section 3 of Alaska's Constitution mandates that each borough embrace 
an area and population with cornmon interests to the maximum degree possible. 
Moreover, 3 AAC 110.160(a) allows annexation of an area if, on a scale suitable 
for borough govenunent, the post-annexation boundaries ... would embrace a 
population that is interrelated and integrated with respect to social, cultural, and 
economic characteristics and activities. In the context of boroughs embracing 
large and natural regions. the large area and small population proposed for 
armexation have many interests in common with the area and population within 
the existing boundaries of the KGB. Based on the evidence in this proceeding, 

305 R. 542-47. 
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DCCED concludes that the KGB annexation proposal satisfies the standards set 
out in article X, section 3 of the Alaska Constitution and 3 AAC 110.160(a). 

Again, in the context oflarge and natural regions, the communications media and 
transportation facilities in the proposed expanded boundaries . . . allow for the 
level of communications and exchange necessary to develop an integrated 
borough government. DCCED concludes ... that the KGB annexation proposal 
satisfies the standards set out in 3 AAC 110.160(b). 

Based on the most current available data, the population of the KGB is 63 percent 
greater than the median population of all organized boroughs ... The population 
density of the KGB is the fourth highest of among the sixteen organized boroughs 
. " Althbilghthe proposed annexation would quadruple the amount of land within 
the KGB and increase its population by only one-tenth of one percent, the 
proposed expanded KGB would still have a popUlation density greater than nine . 
. . organized boroughs. While the KGB experienced a moderate population 
downturn from 1996-2004, its population has increased the past two years. Based 
on the facts outlined in Part II of tlns report, DCCED concludes that the size and 
stability of the popUlation within the proposed new boundaries of the KGB are 
sufficient to support the proposed expanded borough and that the standard set out 
in 3 AAC 110.170 is satisfied. 

In DCCED's view, the KGB annexation proposal is fiscally sound considering the 
reasonably anticipated functions, expenses, and income of the KGB in tlle area 
proposed for annexation ... DCCED concludes, therefore, that the standards set 
out in 3 AAC 11 0.180 regarding tlle human and financial resources is fully 
satisfied by the Petition. 

In the context of the boundary standard in 3 AAC 110.190, DCCED exanIined 
land use and ownership patterns, population density patterns, existing and 
reasonably anticipated transportation patterns and facilities, natural geographical 
features and environmental factors, model borough boundaries, and other factors. 
It is evident to DCCED that the proposed new boundaries confo= generally to 
natural geo graphy, include all land and water necessary to provide the full 
development of essential borough services on an efficient and cost-effective level, 
and are otllerwise proper. DCCED recognizes. of course, that the KGB 
annexation proposal would create a 205-sguare mile enclave in and around Hyder. 
Based on the discussion in Part II. DCCED fmds that such an enclave would not 
result in inefficient, cost-ineffective service delivery in the near te=. However. 
if a Prince of Wales Island Borough were fonned. tlle enclave should be annexed 
to the KGB ... In DCCED's view, the KGB proposal satisfies the boundary 
standard set out in 3 AAC 110.190. 

An annexation proposal may only be approved if the LBC finds that it serves the 
25 best interests of tlle State. Exanlination of that standard by DCCED included 

consideration of tlle constitutional principles of maxin1Um local self-government 
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and minimum number of local government units. DCCED's view also addressed 
the manner in which annexation will relieve the State of Alaska of the 
responsibility of providing local services and how annexation will result in broad 
policy benefit to the public statewide. While the KGB annexation would have 
some adverse fiscal impacts on communities in the unorganized borough, the 
LBC has repeatedly indicated that such circumstances are not relevant in terms of 
the applicable standards and are no basis to deny the proposal. Based on these 
facts DCCED talces the view that the standard set out in AS 29.60.040 and 3 AAC 
110.195 regarding the best interests of the State is satisfied. 

The provisions of 3 AAC 110.200 allow a legislative review annexation if certain 
circumstances exist. Among those are several that DCCED fmds to be evident in 
the KGB proposal. FaY example, thearea proposed-for annexation manifests a 
reasonable need for borough government that can be met most efficiently and 
effectively by the KGB. Additionally, in a general sense, residents and property 
owners within tlle proposed area receive, or may be reasonably expected to 
receive, directly or indirectly, the benefit of borough government without 
commensurate tax contributions. Annexation of tlle area will also enable the 
KGB to plan and control reasonably anticipated growth or development in the 
area that otherwise may adversely affect the area and population within the KGB. 
Moreover, annexation ... will promote maxinlum local self-government with a 
minin1um number of governmental units. Annexation.. . will also enhance the 
extent to which the KGB meets the legal standards for borough incorporation. 
Lastly, specific policies set out in the Constitution ... are best served through 
annexation of the area by the legislative review process. Given its fmdings, 
DCCED concludes that the standard set out in 3 AAC 110.200 is satisfied. 

The Petition presents a seven-page transition plan that demonstrates KGB's 
capacity to extend borough services into the area proposed . . . in the shortest 
practicable time after annexation. The document includes a practical plan for the 
assumption of all relevant and appropriate powers, duties, rights, and functions 
currently exercised by Southeast Island REAA and the State of Alaska. Given 
those circumstances, DCCED concludes that a proper plan for the orderly 
transition to borough government has been provided in accordance with 3 AAC 
110.900. 

... Those facts led DCCED to conclude that tlle standard set out in 3 AAC 
110.910 is satisfied and tllat the proposed annexation does not violate any 
provision of the Federal Voting Rights Act.,,306 

3" R 547-550. Mr. Bocldlorst wrote at R. 550 n. 73 that: "As outlined in Parts II and III of this 
report, DCCED takes the view tlmt tlle proposed 205-square mile enclave should be annexed to 
the KGB upon incorporation of a Prince of Wales Island Borough. However, DCCED does no 
believe that an obligation can be irnnosed bv the LBC on a future KGB Assemblv to Detition for 
annexation. Sinlllarlv. DCCED does not believe that the current LBC can obligate a future LBC 
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Appendix A to the DCCED Preliminary RepOli provides background on the 

KGB.307 The information provided therein included the following: Ketchikan voters petitioned 

to incorporate a 75 square mile KGB in 1963; the legislature thereafter in 1963 enacted the 

Mandatory Borough Act; the Act mandated the formation of a Ketchikan Borough; the ACt'E 

Declaration of Intent stated, in pilli, that no area included in an organized borough would be 

deprived of state services or revenues or otherwise penalized; the Act provided that a Ketchikar 

Bor()-rign Eased onaSenafeEIectiOfi District would be mandated if Ketchikan did not form it, . 

own borough; the Senate District comprised an area 95 times larger than the area that the 

Ketchikan voters had proposed; the predecessor to DCCED recommended that the LBC approve 

an area 23 times the size of the area proposed by the voters, noting in part tillS would increase the 

borough's share ofNFR's; the LBC accepted staffs recommendation, but it concluded that the 

proper boundaries of tile KGB should still be substantially larger; the promise that borough< 

would not be deprived of State revenues or otllerwise penalized has not been kept; organizec 

boroughs are required by statute to make local contributions to support schools within the 

borough while REAA school districts have no such requirement; and, in FY 2007 alone this 

resulted in organized boroughs receiving $179,091.163 less in State education funding II 

comparison to the level of funding they would have received if they had not incorporated. 

Appendix B describes the "constitutional foundation" of the LBC, its duties and 

f·unctions, the nature of its proceedings, due process308 requirements, limits on direc 

communication with tile LBC, LBC membership, and the role ofDCCED309 as staff for tile LBC. 

to initiate annexation proceedini\li on its own or commit to tile nrosnective annexation ofthe 205 
square mile area in question." 
307 R. 552-61. 
3DB R. 562-572. The comments concenllng due process requirements included: 
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In U.S. Smeltillg, supra, the Alaska Supreme Court found that due process 
requirements apply in Commission proceedings ... due process ... means that 
adequate notice be given. that a fair and impartial hearing be conducted. and that a 
reasoned decision on the merits of the petition be set out in writing ... A fair and 
impartial hearing entails having the opportunity to present and examine evidence 
and have that evidence judged by impartial, unbiased fact finders ... However, 
the Court also reviews fair-hearing issues to determine whether a fact finder has 
shown bias such as a prejudgment of the facts or issues or a personal bias for or 
against an issue or a participant in the proceeding. 

Due process ... also entails a written, well-reasoned decision based on the facts 
in the record and application of pertinent boundary-change standards. Procedural 
requirements for Commission decisions are set out [in] 3 ACC 110.570. 

R.565-66. 
309 The comments concerning the DCCED included: 

". . the framers provided for only one State agency or department - the local 
govemment agency mandated by article X, section 14 to advise and assist local 
governments ... 

In its capacity as staff to the LBC, DCCED is required to investigate each 
boundary-change proposal and to malce recommendations regarding such to the 
LBC ... the LBC staff is committed to developing its recommendations to the 
LBC based on a proper interpretation of the applicable legal standards and a 
rational application of those standards to the evidence in the proceeding. The 
LBC staff takes the view that due process is best served by providing the LBC 
with a thorough, credible. and objective analysis of every municipal boundarv 
proposal. 

DCCED's Commissioner, DCCED's Deputy Commissioners, and the Director of 
DCA provide policy direction concerning recommendations to the LBC. 

The recommendations of LBC Staff are not binding on the LBC ... While t1le 
Commission is not obligated to follow reconunendations ... it has, nonetheless, 
historically considered DCCED' s analysis and recommendations to be critical 
components of the evidence in municipal bOlmdary proceedings. Of course, the 
LBC considers the entire record when it renders a decision. 

The LBC Staff also delivers teclmical assistance to municipalities, residents of 
areas subject to impacts from existing or potential petitions for creation or 
alteration of municipal government, petitioners, respondents, agencies, and 
ot1lers." 
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l Appendix C describes what had occurred to that point with respect to KGB 

2 annexation petition and the steps that follow after the Preliminary Report is published.3!0 

3 
Appendix D contains election district and NOAA Weather Service maps.3!! 

4 
Appendix E is an excerpt fTom the DCEED's 2004 School Consolidation Stud 

5 

dealing with policy issues concerning borough enclaves.3J2 
6 

There is nothing in DCCED's Preliminary Report which reflects that DCCE 
7 

- . ·consulted withihe Alaska Attorney General's· Office with respect-to BCCEB' siegal 
8 

9 

10 

II 

l2 

l3 

14 
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interpretations and conclusions. 

The KGB Assembly held a regularly scheduled meeting on July 16, 2007. Th 

minutes of the meeting reflect that the Assembly voted to forn1 an Ad Hoc Manager Searc 

Committee.313 

The Ad Hoc Manager Search Committee met on July 20, 2007. The minute 

reflect that the Committee discussed the need to begin to advertise the position and other issue 

related to the hiring process.3 !4 

The Ad Hoc Manager Search Committee met on July 27, 2007. The minute 

reflect that: the Committee reviewed, revised, and approved a proposed advertisement for th 

R.570-7l. 
310 R.574-77. 
311 R. 578-82. 
m R.584-86. The excerpt deals with the 1Gukwan enclave. 
313 R. 1355-58,1363. The minutes were not in the LBC's record. 
314 R. 13 64-67. The minutes were not in the LBC' s record. 
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KGB Manager position; approved the application packet; and, agreed that the KGB would 

advertise the position in newspapers and on-line.315 

The KGB Deputy Borough Clerk, Kacie Paxton, cornnllmicated bye-mail on Jul 

20, 2007 and July 24, 2007 with the Ketchikan Daily News concerning advertising the KGB 

Manager position vacancy, with the advertisements to begin on August 1, 2007?16 Ms. Paxto 

communicated with the AML via e-mail regarding advertising the position vacancy on July 20, 

2007? 17 M:LPaxtdh cdrrirtllmicatedwiththeAnchorage Daily News via e-mail on July 27,200 

regarding advertising the position vacancy.318 Ms. Paxton communicated with County News and 

Jobs Online on July 24,2007, July 27, 2007, and July 30, 2007 regarding advertising the positio 

vacancy.319 The KGB posted the position opening with lCMA on July 30, 2007, with a run dat 

of August 31, 2007 ?20 There are invoices and other documents in the record which reflect tha 

the KGB advertised the position in newspapers, publications, and on-line in a marmer consisten 

with the Ad Hoc Manager's Search Committees' July 27, 2007 discussion.32i 

ns R. 1368-72. The minutes were not in the LBC's record. The minutes list: the Anchorag 
Daily News, the Ketchikan Daily News, the Seattle Daily Journal of Commerce, AML fax alert, 
MACO ("includes Jobs Online"), lCMA, and the Association of Washington Cities. R. 1369. 
The application packet is in the record at R. 1331-45. The court notes that the Index to' Volum 
9 of the record does not reference the July 27, 2007 minutes and instead states that the July 20, 
2007 Ad Hoc Committee meeting documents include R. 1364,72. As noted above, the July 27, 
2007 minutes and agenda are located at R. 1368-72. 
316 R. 1383, 1385. None of the e-mails referenced in tillS paragraph were in the LBC's record. 
317 R. 1390-9l. 
318 R. 1379. 
319 R. 1395. 
320 R. 1396. 
3n R. 1376-97. 
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Julia Bockmon of the Alaska Department of Law sent Mr. BocldlOrst an e-mail 

(1 :54 p.m.) in which she advised that she was attaching thereto the advisory opinion that the 

discussed.322 

Mr. Bockhorst sent an e-mail on July 31, 2007 (4:31 p.m.) to Mark Davis. 

cc'd Julia Boclanon of the Department of Law. Mr. Bocld10rst wrote: 

"Mr. Davis: As I stated to you this afternoon, I may apply for the position of 
Borough Manager for the Ketchikan Gateway Borough. My interest in doiog so 
arose this . morning after I read onlioe (at home }1:hatthe Ketchikan Gateway 
Borough is soliciting applications for the position. Given that the Ketchikan 
Gateway Borough has a petition for armexation pendiog before the LBC and that 
voters in Wrangell have a competiog petition for incorporation, I sought guidance 
from you (DCCED Ethics Supervisor) regardiog the matter. I noted that I drafted 
DCCED's preliminary report to the LBC regarding the armexation proposal. That 
report was published and released on July 13, 2007, prior to my ioterest io 
applying for the position. 

At your suggestion, I spoke with Assistant Attorney General Judy Boclanon. Ms. 
Bockmon provided me with a copy of her September 6, 2006 memorandum 
(edited io handwriting to reflect the 2007 amendments to State laws governing 
ethics) dealiog with siolllar circumstances. A copy of that memorandum is 
attached to this note.323 

Ms. Bockmon said that I should malce a formal disclosure of the circumstances to 
you. Based on her advice, until you malce a deteIDlioation, I will refraio from any 
action that might be reasonably perceived even remotely. as benefitting the 
Ketchilcan Gateway Borough.,,324 

322 R. 1416. Neither the e-mail nor the referenced advisory opinion were in the LBC's record. 
m The memorandum, as edited, is io the record at R 1477-83. Ms. Boclanon stated therein, . 
part, that the Ethics Act is not violated if a State employee uses the contacts developed as a Stat 
employee to seek employment io the private sector provided that the employee does not do 0 
say anythiog that would constitute or imply that the employee is offering, or has the ability t 
offer, to grant some benefit to the prospective employer related to the employee's Stat 
employment. She advised that a State employee who wishes to enter into employmen 
discussions with an entity that conducts busioess with the State that the employee is in a positio 
to talce official act with respect thereto should immediately submit a Notification of Potential 
Violation to the employee's designated ethics supervisor. This process will, io part, assure tha 
duties are reassigned so as to avoid a problem. 
,2< R 1416 (emphasis of "may" io origioal). The e-mail was not io the LBC's record. 
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Mr. Bockhorst sent an e-mail to Mr. Davis on August 1,2007.325 He forwarded 

therewith a Confidential Request for Ethics Determination and Attachment thereto.326 He note 

in the e-mail that he was following up on their discussion of July 31, 2007 regarding the issue 

discussed in the Request. The Request and Attachment included: 

"I request advice regarding the application of the Executive Branch Ethics Act 
(AS 39.52.010 - .960) to my situation, which involves the following: 

My interest in applying for the position of Borough Manager of the 
Ketchikan Gateway Borough (KGB) and that fact that the KGB 
has a petition for annexation of 4,701 square miles pending before 
the Local Boundary Commission. It is also noted that a petition 
overlapping a small part (191 square miles, or 4 percent of the total 
area) has been filed voters in the Wrangell area. 

Details and additional information are provided in the attaclunent.327 

I believe the following provisions of the Ethics Act may apply to my situation: 

AS 39.52.l20, Misuse of Official Position ... 328 

AS 39.52.180, Restrictions on Employment after Leaving State Service ... 

I understand that I should refrain from taking any official action relating to 
this matter until I receive your advice. If the circumstances I described above 
may result in a violation of AS 39.52.l10 - .190, I intend that this request serve as 
my disclosure of the matter in accordance with AS 39.52.210 or AS 39.52.220. 

I certify to the best of my knowledge that my statement is true, correct, and 
complete. In addition to any other penalty or punishment that may apply, the 
submission of a false statement is punishable under AS 11.56.200 - AS 
11.56.240.329 

m R. 1266. Neither the e-mail nor the attaclmlent were in the LBC's record. 
326 R. 1267-71. 
327 The Form is a pre-printed form. It appears that tllls sentence and the preceding paragraph 
were typed in. 
m There are eight options listed. These two options were checked. 
329 Mr. BocldlOrst signed directly below the certification. The Form is dated August I, 2007. 
TIle Form reflects tllat it was signed in Anchorage, Alaska. 
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ATTACHMENT TO CONFIDENTIAL REQUEST FOR ETHICS DETERMINATION33o 

The ... (KGB) has petitioned the ... (LBC) for annexation of 4,701 square miles 
to the KGB. Additionally, voters in the greater Wrangell area have petitioned the 
LBC for incorporation of a 3,465 square mile borough. The two petitions overlap 
a 191-squre mile area in and around Meyers Chuck and Union Bay. 

Under AS 44.33.020(a)(4) ... (DCCED) has a duty to serve as staff for the LBC. 
I am employed as a Local Government Specialist V and serve as a supervisor of 
the component within DCCED's Division of Community Advocacy (DCA) that 
provides staff to the LBC. My supervisor is the Director of the DCA. 
Additionally, Kathy Atkinson is employed as a Local Government Specialist IV 
under my supervision in theLBC Staffcomponent~-

DCCED has a duty under 3 AAC 110.530 to "investigate and analyze" petitions 
to the LBC and to prepare preliminary and final reports of that investigation and 
analysis. For the purpose of obtaining broad policy direction, I discussed the 
KGB annexation proposal and the Wrangell incorporation proposal with the DCA 
Director during the week of March 26,2007. Subsequently I authored DCCED's 
Prelimil1a7)! Report . .. That report was substantially completed by June 30 and 
was published on July 13,2007. The preliminary report concludes that the KGB 
petition meets all of the applicable standards and recommends that the LBC 
accept the petition. 

Ms. Atkinson is drafting DCCED's preliminary report regarding the Wrangell 
borough incorporation proposal. She anticipates that the report will be complete 
and published within approximately two weeks. It is my understanding that the 
Wrangell report will recommend that the LBC approve the Wrangell petition after 
amending it to exclude the 191-square mile area common to the KGB and 
Wrangell petitions. 

More than two months ago, Ms. Atkinson and I independently concluded with 
respect to borough boundary standards that the area and population within the ... 
area common to both petitions have stronger ties to the greater Ketchikan area 
than they do to the greater Wrangell area .... 

Public comments on the prelinllnary report regarding the KGB proposal are being 
accepted until September 4, 2007. DCCED will then prepare its fmal report on 
the matter. Subsequent to the publication of DCCED' s final report, the LBC will 
hold a hearing on the matter. After evaluating all of the evidence ... the LBC 
will render its decision. 

330 "DB 8/1/07" is hand written at the bottom right comer of each page of the Attachment. 
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It is important to recognize that the LBC is free to adopt, modify, or reject 
DCCED's recommendations regarding the matter. DCCED's reports constitute 
one part of the evidence that the LBC will consider. Sometimes one or more 
members of the LBC may differ with DCCED in terms of their interpretation of 
particular regulations, statutes, or constitutional standards or the application of the 
evidence in the matter ... 

The KGB is inviting applications for the position of KGB Manager. I became 
aware of this after publication of the preliminary report. In fact, I fIrst read the 
KGB's invitation for applications yesterday. July 31, 2007. I anticipate that I will 
apply for this position. The deadline for applications is September IS. 2007. The 
existing manager is expected to leave his position at the end of October of tlns 
year. 

Although my interest in applying for tlle position of KGB Manager would not 
have any influence on my work as LBC Staff supervisor, I recognize that 
circumstances outlined above may give the appearance of impropriety if I 
continued to work on the KGB armexation proposal Therefore. I have recused 
myself from any further action regarding the KGB armexation petition during the 
application and review process for the KGB Borough Manager position. 

I request the following determinations: 

1. 

2. 

3. 

Whether my seeking of employment as tlle KGB Manager would 
constitute a violation of AS 39.S2.l90(b)(1). If so, I will not subnlit my 
application . . . or will immediately witlldraw my application if the 
determination is made following my application. 

Whetller AS 39.S2.lS0(a) would prohibit me, ifI were employed as KGB 
Manager, from representing, advising, or assisting tlle KGB regarding the 
armexation petition after leaving my current position. I understand that the 
provisions of AS 39.S2.lS0(a) are to be narrowly applied ... Given that 
tlle DCCED recommendations are not binding on the LBC and the Alaska 
State Legislature must independently approve of the proposal in order for 
it to talee effect, I do not perceive that such post-employment 
representation, advice, or assistance would be adverse to tlle public 
interest even if a determination is made tllat tlle limitation of AS 
39.S2.lS0(a) would apply. Thus, if such a detemlination is made and I am 
employed as KGB Manager, I would seek a waiver. 

Whether the circumstances described above would bar me fTOm working 
witll Ms. Allinson regarding tlle Wrangell borough incorporation 
proposal. I do not believe that my recusal in tllat matter is warranted; 
however, I will not talee any signifIcant act in tlle Wrangell proposal until 
tllls requested ethics act determination is made. Please note tllat LBC 
COmnllssioner Gerogiarma Zimmerle, a current resident of Ketchikan and 
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former KGB Manager has, with advice fTOm the State Attorney General's 
Office, been recused by the LBC from the KGB annexation proceeding. 
However, she has not been recused from the Wrangell Borough 
incorporation proceeding. In fact, the Wrangell Borough Petitioner's 
Representative has taken the position that Commissioner Zimmerle should 
not be recused ... " 

Mr. Davis sent Mr. BocldlorSt an e-mail on August 1, 2007 in which he stated: 

"Will review".331 

Jeanne McPherren (LBC Staff), in an August 2, 2007 letter to Eddy Jeans of th 

DEED stated: she is following up on Mr. Jeans' conversation the previous week with Mr. 

BocldlOrst concerning the KGB's petition; 3 AAC 110.190(d) requires that the LBC consult wit 

the DEED; one way for this to occur would be for DEED to submit written comments; he ha 

expressed a concern to Mr. Bockhorst that the Hyder enclave might continue indefinitely; she i 

providing the KGB's justifications for not including the Hyder area and a copy of that portion 0 

the KGB's Petition; and, the DCCED discusses Hyder at pp. 86-90 of its pre1irninary report an 

in Appendix E.332 

Ms. McPherren sent Mr. Boclmorst an e-mail on August 3, 2007 in which sh 

provided a draft provision (apparently for the DCCED Final Report) concerning his conversatio 

the previous week with Mr. Jeans and asked "How's this re KGB?333 

The Ad Hoc Manager Search Committee submitted an Assembly Agend 

Statement dated August 6, 2007, in which it: provided a synopsis of its recommendation for th 

331 R. 1272. The e-mail was not in the LBC's record. 
m R.593-601. 
m R. 1295. The e-mail was not in the LBC's record. The court issued orders that compelled th 
LBC to provide Appellants with copies of certain e-mails. The e-mails would have included an 
e-mail response by Mr. BocldlorSt to Ms. McPherren. The record does not contain any e-mai 
response by Mr. Bocldlorst. 
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selection process; advised that its full report would subsequently be forwarded; and, requested 

that Dr. Bruce Borup and Renee Schofield be named as the public members of the Committee.J34 

DCCED received a comment on the Prelinnnary Report from Dan Eichner 0 

August 15,2007.335 I-Ie stated that he owns property near Meyers Chuck and opposes the KGB' 

annexation proposal to include said area within the KGB. 

Mr. Johns responded to Ms. McPherren in a letter dated August 22, 2007. H 

-advised that the EED:did have a particular concern that the Hyder enclave may remain--

indefinitely; it appeared that the KGB had addressed EED's concerns in the Petition; and, th 

EED did not oppose the proposed annexation.336 

Ingrid Zaruba sent Mr. Bockhorst an e-mail on August 29, 2007 in which sh 

expressed her surprise at learning that morning that he had applied for the KGB Manage 

position. He responded in an e-mail that date that: he used to live in Southeast Alaska; he an 

his wife find Ketchikan one of the nicest spots in Alaska; the job opportunity was too good to 

pass up; "Of course, I have recused myself from any further involvement at this end with th 

pending KGB annexation proposal;" and, the application deadline was two weeks away and the 

would see what happens.337 

The MIC responded to the Preliminary Report with an August 30, 2007 letterJ3 

from its attorney, Mr. Wilder, to the LBC "staff' in wInch it reiterated its objection to th 

annexation to the extent that it includes Duke Island and the waters south of the Annette Island 

'" R. 1373-75. The Agenda Statement was not in the LBC's record. 
335 R.602. 
'" R. 603. Mr. Jean refers therein to the DEED as the EED. 
'" R. 1294. Ms. Zaruba's e-mail address reflects that at that time she was a Research Analys 
with the Census & Geographic Information Network under the Alaska Department of Labor 
Workforce Development. Neither e-mail was in the LBC's record. 
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1 Reserve. Mr. Wilder also complained that the Prelimimuy Rep0l1 made only one passin 

2 reference to the concerns raised in MIC's April 26, 2006 Responsive Brief. 

3 
Ms. Vandor sent Mr. Bockhorst a memo on August 30, 2007 regarding "Mums' 

4 
the word?". She stated that she had just seen an Associated Press article in which he was listed 

5 

as one of five applicants for the KGB Manager's position. He responded bye-mail the same dat 
6 

(6:03 p.m.) that: he had not attempted to keep confidential the fact that he had applied; he had 
7 

. -disclosed his interest in the job before he applied to the LBC Chair,DCA Director, DCGE· 
8 

9 
Deputy Commissioner, and DCCED Ethics Supervisor; and "At the same time, I recused mysel 

10 
from any involvement in the pending KGB annexation proceedings.,,339 

11 Ms. Vandor sent Mr. Bocld1orst a memo on August 31, 2007 in which sh 

12 expressed the hope that he gets the position but noted that for them "it would be a huge chasm i 

13 the institutional lmowledge and dedication to the LBC's Mission!" She also asked abou 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

appointments to a Bylaws Subcommittee. He responded bye-mail that date. He thanked her fo 

her support and discussed the subcommittee appointments?40 

On August 31, 2007 Jennie Starkey sent an e-mail transmitting the MIC' 

response to Mr. BocldlOrst, Kathy Atkinson, and Lynette Ortolano. Ms. Starkey forwarded th 

response a few minutes later to Ms. McPherren, and she stated in the transmittal e-mail that: 

m R. 604-26. The letter was accompanied by a copy of its Response Brief. See also, R. 1296. 
m R. 1493. He also stated that: he thinlcs Ketchikan is a nice place to live/work; the job was an 
exciting opportunity that he did not want to let pass by; the application period was open for tw 
more weeks; and, his guess was that the selection would be made by early to mid-October. 
Neither e-mail was in the LBC's record. 
'" R. 1494. Neither the memo nor the e-mail were in the LBC's record. 
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".Temme, sorry I didn't forwmd this to you ... although I haven't been formally informed tha 

Dan wasn't on Ketchikan any more, I have hemd it tiTI'ough the grapevine ... ,,341 

The Meyers Chuck Conmmnity Association filed a lengthy comment on th 

Preliminary Report on August 31, 2007.342 The Association requested that Meyers Chuck and 

Union Bay be excluded from the KGB Petition or that the Petition be amended to create an 

enclave for tilem. The Association argued that: the KGB's grounds for exc1uding Hyder als 

apply to Meyers-Chuck; Hyder is more in need of borough services than Meyers Chuck; th 

creation of tile Hyder enclave conflicts with LBC policy and tile LBC's 1999 Decision; and, i 

Meyers Chuck were excluded it would accept the same rumexation triggers the KGB had 

identified for Hyder. 

The City of Wrangell filed a Comment on the Preliminary Report on September 4, 

2007.343 Wrangell objected to the inclusion of Meyers Chuck and the western Clevelan 

Peninsula mea in the proposed rumexation area.344 Wrangell provided a detailed explanation of 

why those areas should be included in its proposed borough. 

'" R. 1296. These e-mails were not in tile LBC's record. 
342 R. 627-56. 
313 R. 657-92. 
'" Wrangell noted that: A substantial portion of the [preliminary Report] contains a dissertatio 
regarding the history and interpretation of the Alaska Constitution's Article X ... The point 0 

tins lengtllY discussion is to argue in favor of generally Imger rather than smaller boroughs -
point which does not appear to be in issue regarding the KGB proposal ... The discussio 
appears to be more of an argument by Department staff voicing disagreement witil tile LBC' 
recent (January 18, 2007) decision approving tile relatively small Skagway Borough, a decisio 
witil which staff evidently disagreed ... What is noteworthy is tilat tile KGB rumexation Repo 
spends in excess of 30 pages constructing a constitutional mgument against too small boroughs, 
while it dedicates no discussion whatever to the factually specific suggestions of the City 0 

Wrangell and Meyers ChucklUnion Bay residents who filed public comment in opposition t 
Ketchikan's rumexation of the western Cleveland Peninsula." Record at p. 660 n. 4. 
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The City of Craig and the POWCAC filed comments on the Preliminary Repo 

on or about September 4,2007.345 They argue that: 

1. 

2. 

3. 

4. 

5. 

6. 

The LBC found in 1999 that a "functionally identical" annexation 
proposal excluding Hyder did not satisfy the Constihltion's annexation 
principles; 

The LBC found in 1999 that the fimctionally identical annexation proposal 
violated its historic policy against creating enclaves; 

The Prelinlinary Report reverses the 1999 decision without articulating a 
reasonable basis fordoing so. The DCCED'sconstitutional theory that 
Article X, §§ 1, 3 encourage borough annexation is new and has no legal 
support; 

"It is apparent that the LBC found it significant that the 1998 annexation 
proposal did not include Hyder. The LBC gave the KGB the opportunity 
to amend the petition to include Hyder. It refused. Seven years later it 
files another petition deliberately excluding Hyder. The reality is that the 
KGB will never voluntarily annex Hyder. Given the expense that would 
be involved ... why would it if it can annex the uninhabited lands, receive 
approximately an addition $1,200,000 in Nation Forest receipt revenues, 
and not have to provide services? LBC staffs conclusion that the LBC's 
interpretation of Article X, Section ... is 'unduly restrictive' is wrong, 
biased, and indefensible ... In the absence of changed facts, which there 
are none, and none were identified in the 117 page Preliminary Report, the 
LBC should not change its interpretation of the Constitution solely 
because of an unsupported new legal opinion offered by LBC staff.,,346 

The DCCED improperly focused on the circumstances in the entire KGB 
after the annexation as opposed to the circumstances in the area to be 
annexed.347 

"The 'principle' embodied in Article X, Section 3 has not changed. The 
only thing that has changed is that the same LBC staff person recommends 
ignoring the Constitutional principle of Article X, Section 3 for reasons 
not explained anywhere in the report. ,,348 

'" R.693-719. 
346 R. 697-98. At footnote 2, the City asks that any Departnlent of Law opinion received by th 
LBC concerning tIns constitutional interpretation be added to the record. 
347 R.700. 
348 R. 706. 
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7. 

8. 

In a footnote it is stated: "As addressed below. the Preliminarv Report 
was written by ... Dan Bockhorst. Mr. Bockhorst has applied for the 
position of [KGB] Manager. Without question he has a substantial 
conflict of interest. It cannot escape the scrutinv of the LBC. nor will it 
escape the scrutiny of the Alaska courts. that the Preliminary Report 
authored by Mr. Bockhorst recommends that the LBC reverse its historical 
policy on enclaves. which will benefit the KGB directly by allowing it to 
receive an additional $1,200.000 annually without the provision of any 
services at all in the annexed area because of the creation of the Hyder 
enclave. As [sic] a minimum. the LBC should. in fairness to the people of 
the State as a whole. and the people in the Southeast communities in the 
unorganized borough hire an independent staff person. who has never 

-- - worlcedfor DCCED orMrc-Boclchorst-to -prepare-a new preliminarv­
report; ,,349 

"The LBC is a 'quasi-judicial' body according to the preliminary report. .. 
The LBC must provide a fair hearing and review of petitions, according to 
the prelinlinary report ... 

A judge is required not only to avoid bias and avoid any impropriety, a 
judge must avoid the appearance of bias and the appearance of 
impropriety. For example, it would be an unquestionable appearance of 
impropriety if a judge's law clerk prepared a memorandum for the judge 
with a recommended decision in favor of one party in a case where the law 
clerk was seeking employment with that party. The LBC is no different 
situation. 

The author of the Preliminary Report wants to be employed by the KGB 
as the Borough Manager. The Preliminary Report was completed June 30, 
2007. The Borough position became open in June of2007, when the KGB 
Borough Manager resigned. 

It cannot be disputed that the Preliminary Report represents a complete 
reversal of the recommendation of the same LBC staff in its preliminary 
report in 1998. It also cannot be disputed that nothing has changed except 
this petition includes Meyers Chuck - a totally inconsequential change ... 
The Prelinlinary Report fails to offer any distinguishing Constitutional or 
factual reason for the reversal of the LBC staff position. If the LBC 
considers this Preliminary Report and approves the Petition, the 
appearance of bias and impropriety will undoubtedly result in judicial 
review of the decision. 

349 R. 709, n. 9. 
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351 

9. 

The LBC has two choices. It can reject the reconmlendation of the LBC 
staff. and deny the Petition because that would be the factually and legally 
correct decision. The denial ... would be consistent with Constitutional 
principles the LBC is obligated to uphold and apply. The denial ... will 
be consistent with the 1999 Decision. 

The second choice is for the LBC to remove the Preliminary Report from 
the record and retain an independent consultant to prepare a report not 
tainted with the appearance of bias and conflict of interest enveloping this 
Preliminary Report. 

We urge the LBC to caref'ully scrutinize this problem. The people of this 
State are entitled to a decision that all can feel is free from any potential 
bias or conflict. Under the circumstances presented by the author of the 
Preliminary Report having applied to be the KGB borough manager, and 
having recoTIID1ended the approval of tius Petition - a complete reversal 
from tile same author's position in 1998 on amlexation oftius area without 
Hyder - the people of this State cannot have any confidence in a decision 
being free of bias if the LBC relies on the Preliminary Report and 
approves the Petition;,,350 and, 

"LBC staff offers no justification at all for recommending the transfer of 
nearly $1,200,000 per year in acadenlic funding presently shared by 
siA1een cities and twelve school districts ... to the [KGB] with absolutely 
no increase in eitiler the number of students to serve or education services 
in the [KGB]. LBC staff offers no justification at all for not only 
recommending that the KGB be the recipient of this additional $1,200,000 
at the expense of all other Southeast Communities in the unorganized 
borough, but in addition recommending the exclusion of Hyder from the 
annexation even though Hyder is with the model borough boundaries and 
Hyder does have education services presently provided and paid for by the 
State. The LBC must carefully scrutinize why LBC staff has so 
dramatically changed its recommendation from 1998, even tilOugh the 
annexation petition is essentially identical, and neither the facts supporting 
the denial nor the reasons supporting the denial by the LBC have 
changed." The proposed annexation is not in tile State's best interest. 
Approval would result in the KGB receiving $1,200,000 in new revenues 
at tile expense of several entities in the unorganized borough and it would 

b . d'd . ,,351 not e reqUIre to proV1 e any new services. 

R.711-12. 
R.718. 
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The City of Craig and POW CAC did not explicitly request a forn1al investigation, by the LBC 

or anybody else. Nor did they request that the LBC ask the Attorney General's Office to revie 

DCCED's constitutional analysis. 

Lynn Kolund, District Ranger for the Ketchilean-Misty Fjords Ranger District, i 

a September 18, 2007 letter to the LBC, stated support for including the Meyers Chuck area i 

the KGB Petition and for an amendment excluding it from Wrangell's petition.352 

Ms. McPherrensentane-mail to the KGB Manager's Office on September-19, -

2007. She copied the KGB Clerk and Mr. Hill. She advised where they could fmd the linle t 

the public comments DCCED had received on the preliminary report and asked that they talc 

certain steps to assure that the comments are available for public review.353 

Mr. Hill sent Ms. McPherren an e-mail on September 24, 2007 in which he asked: 

"When you have a chance, could you please provide me a transcript, or a link to one, of a recen 

LBC meeting that provides a good example of Borough witness testimony?" She responded vi 

e-mail that date. She advised that she was attaching transcripts for a hearing that lasted one da 

and a hearing that lasted three days, she hoped he found them helpful, and she asked if he ha 

found out what happened to the KGB's response to their Preliminary Report?54 

352 R.720. 
353 R. 1320. The e-mail was not in the LBC's record. 
3S4 R. 1320-23. The court ordered that Ms. McPherren's September 24,2007 e-mail be added to 
the record. It does not appear that it was added. The e-mail is in the court file and was discusse 
in the court's decision on the Appellants' motion to expand the record. These e-mails were no 
in the LBC's record. 
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Ms. McPherren sent an e-mail on October 2, 2007 to Lynette Oliolano regardin 

public notice, apparently for the LBC's Public Hearing on the KGB petition. The e-mail i 

copied to Ms. Starkey, Mr. BocldlorSt, Ms. Atkinson, and Lynette Schroeder.355 

Kathy Atkinson sent an e-mail on October 4, 2007 to Diane Somers (DCCED). 

Ms. Atkinson noted that only she and Ms. McPherren were in the ofiice. She provided 

information concerning the posting of notice on the DCCED web-site of the Wrangell and 

Ketchikan Public Hearings. She copied Ms. McPherren;Mr.-Bocldlorst, and Ms;-Ortolano.Ms.--

Somers responded bye-mail that date, advising that she had received clarification from Ms. 

McPherren and there was no need to return to her phone call. TIns e-mail is copied to Ms. 

r6 McPherren, Mr. BocldlorSt, and Ms. Ortolano. ' 

Mr. Bocldlorst sent Ms. McPherren an e-mail (from his personal e-mail address 

on October 5,2007, which identified the subject as "List ofmqjor activities since 2/2006", an 

wInch read: 

"Jeanne: As requested, here's a list of major LBC staff activities that I recall since 
the filing of the KGB annexation proposal. It doesn't include such activities as 
technical assistance to others, matters relating to the legislature, orientation of 
new LBC members, Local Government Forum, etc. 

Skagway Borough Incorporation 

Consolidation of the City of Ketchikan and the Ketchikan Gateway 

Borough 

Deltana Region Borough Incorporation 

Wrangell Borough Incorporation 

355 R. 1324-25. The e-mail was not in the LBC's record. 
356 R. 1326. The court ordered that Ms. Somers' October 4, 2007 e-mail be added to the record. 
It does not appear that it was added. The e-mail is in the court file and was discussed in th 
court's decision on the Appellants' motion to expand the record. These e-mails were not in th 
LBC's record. 
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City of Petersburg Annexation 

City of Wasilla Annexation 

City of Soldotna Annexation 

LBC Annual report to the Alaska Legislature 

Appeal of Apportionment of Aleutians East Borough Assembly 

Comprehensive Revisions to LBC Regulations and Bylaws 

City ofNaukati Incorporation,,357 

On October 5, 2007, Ms. McPherren issued the notices for the November 6, 200 

LBC public hearing on the KGB's Petition.358 

Mr. Eckert and the KGB signed an Agreement To Continue Participation In 

Borough Litigation on October 9, 2007?59 The Agreement references litigation concerning th 

Schoenbar Middle School construction. 

Mr. Bockhorst and the KGB entered into a written employment contract on 

October 13,2007.360 The contract reflects that Mr. Bockhorst would begin his duties as the KGB 

Borough Manager on November 1, 2007. 

The DCCED issued its Final Report in October 2007?61 It was prepared by Ms. 

McPherren. DCCED incorporated the Preliminary Report by reference.362 DCCED listed th 

351 R. 1327-28. Ms. McPherren forwarded the same to Ms. Starkey bye-mail on October 5, 
2007. R. 1327. These e-mails were not in the LBC record. 
JSn R.721-28. 
359 R. 1398-1400. The Agreement was not io the LBC's record. The record iocludes August 22, 
2008 certifications from Harriet Edwards, KGB Borough Clerk, that the KGB records io th 
record are true and correct copies of the origioals. R.1401-03. The record also contaios copie 
of Mr. Brandt-Erichsen's September 11, 2008 affidavit and Mr. Blasco's September 8, 2008 
letter to Mr. Brandt-Erichesen concerrriog documents sought from and produced by the KGB fo 
the evidentiary hearing. R. 1404-09. None of those documents were io the LBC's record. 
36D R. 1265(A)-(D). The contract was not in the LBC's record. 
361 The Fioal Report is simply dated "October 2007." The Affidavit of Service of copies of th 
Fioal Report states that copies weremailedonOctoberI5.2007.R.950.Soit appears that th 
Final Report was issued on or very shortly before October 15, 2007. 
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1 comments on the Preliminary Report it had received, and included copies in an appendix.363 

2 DCCED noted that it had "careful! y considered all comments". 364 DCCED noted that: 

3 
"For the most I!art, the comments reiterate those made in resRonse to the Rublic 

4 notice of the KGB annexation RroRosal and. thus. were addressed by DCCED 
when analyzing the merits of the annexation proposal and malcing findings and 
recommendations regarding it. ,,365 5 

6 DCCED further noted that there were some concerns that required response in the Final Report, 

7 but she would not be summarizing or commenting on every comment or brief because: DCCED 

8 is not reguired by 3 AAC 110.530(a) to do so; its worldoad nrevents her from beinr! able to do 

9 
so; DCCED has considered and analvzed the comments; the PreliminarY Report addressed all of 

10 
the concerns; and, the KGB's ReRly Brief "cogentiy resRonded to the comments and briefs.,,366 

11 
DCCED first addressed ti1e concern that Hyder had been excluded from the KGB 

12 

petition. DCCED stated: 
13 

"The issue of the proposed enclave is addressed on RR. 86-90 and in ARRendix E 
14 of DCCED's PreliminwJI Rell.ort. Staff reaffIrms its findings and conclusions 

regarding that issue. Although creation of a Hyder enclave, even in ti1e short 
term, may not be ideal, it is certainly not inconsistent with the State's 48-year 15 

policy of incremental extension of borough govemment. KGB's RroRosal 
adequately rationalizes the exclusion at this time. and DCCED believes that 

16 

17 overall. the annexation nroRosal satisfies borouM annexation standards and is in 
the balanced best interests of the State. At whatever point Hyder becomes part of 

18 

19 362 R.738. 
363 R.739. 

20 
364 R.740. 

21 
365 R.740. 
m R. 741. DCCED noted that an outiine setting forth DCCED's major activities since February 

22 2007 was attached as Appendix D and stated ti1at: "DCCED believes that outline adequatel) 
demonstrates ti1at the workload of ti1e LBC and its staff during this period was extremely heaV) 

23 given the limited size of staff, the volunteer nature of the Commission, and the recen 
appointment of three new members to ti1e LBC. Nonetheless, that workload did not nreven 

24 DCCED from fulfilling its duty to evaluate the proposal and mal(e appropriate recommendation, 
to ti1e LBC. DCCED has seriouslv considered the criticisms and assures all interested person 

25 timt in everv boundarv-chanr!e proceeding. the merits of the petition. all comments and briefs. 
and ti1e law are considered and scrutinized." 
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an organized borough, DCCED, DEED, the KGB, and the LBC are on record that 
it should be part of the KGB.,,367 

DCCED next addressed the City of Wrangell's comments concerning whether th 

west side of the Cleveland Peninsula was in Election District 2. DCCED concluded that th 

Election District No.2 map did not accurately reflect the intent of the framers of Alaska' 

Constitution, which was to place the area which includes Meyers Chuck in the same Electio 

District as Ketchikan.368 

DCCED next addressed the comments concerning the inclusion of Meyers Chucl 

and Union Bay in the KGB's petition. DCCED noted that residents of that area had iriitiall 

wanted to be included in the proposed Wrangell borough, but their latest request was to be mad 

an enclave like Hyder. DCCED provided the following response to this request: 

"To DCCED. the rationale for Hyder's being an enclave in the short-te= simply 
is not applicable to the Meyers ChucklUnion Bay area. The KGB Petition and 
reply brief; DCCED's Preliminm]1 Report: the LBC's Model Borough Boundary 
study; and its 1999 decision mandating the KGB's inclusion of Meyers Chuck. 
Union Bay. and Hyder ... manifestly demonstrate the close ties between those 
areas and the KGB. While an acceptable argument for a short-te= exclusion of 
Hyder ... has been made. such a case is not supportable for Meyers Chuck and 
Union Bay. which have amply demonstrated historic ties to the Ketchikan area. 
from pre-statehood to today. DCCED strongly disagrees with tlle assertion that 
Mevers ChuckiUnion Bay presents a stronger case for 'enclave status' than does 
Hyder. It is clearly unsupported bv the facts.,,369 

'" R. 740 (footnote omitted). 
'69 R.742-45. 
'69 R. 746. DCCED also noted at fn. 8 that: "DCCED also believes tllat the KGB comment 
filed in response to the notice of the Wrangell borough incorporation more accurately reflect th 
community of interest between Meyers Chuck and Union Bay than do comments made b 
supporters of Meyers Chuck being in the Wrangell Borough. A copy oftllose KGB comments i 
included in this report as Appendix F." 
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1 DCCED also noted that Meyers Chuck is not simply a single-family residential area a 

2 represented in the comments as: it also has a U.S. Post Office and a well-used state seaplan 

3 
dock and base; and, an Internet search reflects that Meyers Chuck has many visitors. 

4 
DCCED next addressed the request of the Chv of Crail! and POWCAC that tll 

5 

LBC reject the KGB's petition. DCCED noted that the grounds for their request were addressed 
6 

by the KGB in its reply brief and were addressed by DCCED in the Preliminmy Report. 
7 

. TICCED further noted that one issue did merit further discussion - that the KGB would receiv 
8 

9 
more National Forest Receipts (NFR), and other areas less, if the annexation is approved and tha 

10 this will have an adverse affect on education funding in those other areas. DCCED stated that: 

11 this circumstance will occur anytime there is an annexation in SE Alaska; it is one factor tha 

12 must be considered in consultation with DEED and when considering the best interests 0 

13 the State; and, the LBC expressly rejected this argument as a basis for denying an annexatio 

14 petition in its 1999 Decision on the KGB's prior petition. DCCED also pointed out that the Stat 

15 is obligated to fund education in those areas in accordance with the formula for education 

16 
funding. Finally, DCCED also pointed out that these same arguments apply to the propose 

17 
incorporation of a 3,465-square-mile Wrangell borough and the prospective incorporation of 

18 
4,450-square-mile Petersburg borough and that its position "with regard to the effect on NFR' 

19 

on education funding in those areas will be the same.,,370 
20 

21 
DCCED next addressed MlC's comments. DCCED noted that MlC opposed th 

22 
KGB Petition only to the ex1:ent it includes Dulce Island and the surrounding waters. DCCED 

23 reaffirmed that it had carefully considered all comments and briefs. DCCED stated that it "full 

24 agreed" with the KGB's statements in its Reply brief, which were quoted at length, concemin 

25 
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1 MIC's position.371 DCCED stated its position that the KGB annexation should not be delayed 

2 pending the outcome of MIC's boundary expansion request as the two (annexation and 

3 
expansion) are not mutually exclusive. 

4 
DCCED restated its fmdings and conclusions from the Preliminary Report.37 

5 
DCCED then stated that: "DCCED reaffi=s those conclusions.,,373 DCCED recommended tha 

6 

the LBC approve the KGB's Petition "without condition or amendment.,,374 
7 

DCCED's Mal rejJortdiCi not mention DCCED "policy makers." There i~ 
8 

9 
nothing in DCCED's Final Report which reflects that DCCED consulted with the Alask2 

10 
Attorney General's Office with respect to DCCED's legal interpretations and conclusions. 

11 DCCED attached the following to the Final Report: Appendix A (copy of the 

12 Table of Contents from the Preliminary Report); Appendix B (copies of the written comment 

13 received on the Preliminary Report); Appendix C (copies of Ms. McPherren's 8/2/07 letter tc 

14 Mr. Jeans of DEED and his 8122/07 letter to her); Appendix D (a list of the major activities of the 

15 LBC and staff from February 2006); Appendix E (a copy of the February 1956 Alaska State 

16 
Constitution Election Districts Map); Appendix F (copy of the KGB's Comments filed in the 

17 
Wrangell Borough incorporation proceedings); Appendix G (a copy of the Decision of Interio 

127 ffiLA 1); and, Appendix H (SE Alaska regional facilities ane 
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1. 

2. 

3. 

4. 

6. 

7. 

316 R. 911-12. 
317 R. 911. 
376 R.911-12. 
379 R. 912. 

Appendix D376 states, in pertinent part, that: 

DCCED employees work 50-70 hours a week; 

DCCED employees must also travel to public meetings or hearings; 

"FolIowing LBC hearings or meetings, LBC staff is required to ensure that 
decisional statements are drafted, revised, and issued ... ;,,377 

"Other staff duties include training and orientation of new LBC 
Commissioners (three of the five current LBC Commissioners were 
appointed in 2007) and ensuring that they each have the information 
reqillred toadeql.JatelY peif6rilll1ieirauties: In addition to providing 
fundamental constitutional, statutory, and regulation training to the 
Commissioners, LBC staff frequently provides Commissioners education 
in public-meeting and adjudicatory laws, including the concepts of due 
process, ex parte contact, ethics laws, evidence, precedence, collegial 
decisionmaldng, and pUblic/confidential records.,,378 

"In addition to Staff s other responsibilities as set above, [below] is a list 
of other major activities of LBC staff in the period it has had 
[the]Ketchikan annexation proposal for review and analysis: 

Skagway Borough Incorporation 
Consolidation of the City of Ketchikan and the Ketchikan Gateway 
Borough 
Deltana Region Borough Incorporation 
City of Petersburg Annexation 
City of Wasilla Annexation 
City of Soldotna Annexation 
LBC Annual report to the Alaska Legislature 
Appeal of Apportionment of Aleutians East Borough Assembly 
Comprehensive Revisions to LBC Regulations and Bylaws 
City ofNaukati Incorporation,,379 

"LBC Commissioners are uncompensated 'volunteers.' As noted . . . 
Commerce is required underAS 44.33.020(4) to serve as staff to the LBC. 
Because of the vohmteer, part-time nature of the LBC, the Commissioners 
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rely heavily on the services and assistance provided by Commerce 
staff. ,,3 80 

Mr. Davis, in a Quarterly Report Memorandum381 to Kamie Willis (Litigatio 

Assistant, Department of Law) dated October 17, 2007, stated that: he is the DCCED' 

designated Ethics Supervisor; he has received two notifications of potential violations of th 

Ethics Act; he sought advice on both from the State Ethics Attorney; and, he has provided notic 

with respect to both to the Attorney General and been instructed to investigate both. 

The City of Craig and the Craig Community Association sent a letter to Governo 

Palin dated October 19, 2007.382 The letter was signed by Jon Bolling (Craig Ci 

Administrator) and Millie Stevens (Craig Community Association Tribal President). 

wrote: 

"We write you with the utmost concern for the appearance of impropriety that 
pervades the Local Boundary Commission process related to the Ketchikan 
Gateway Borough Annexation Petition. We write to you because we sincerely 
believe that the people of tllis State, and in particular the small communities and 
school districts of Southeast Alaska, are being denied due process and fair 
treatment directly resulting from an apparent conflict of interest involving Mr. 
Dan Bockhorst. 

Mr. Bockhorst is tile senior local government specialist in your administration 
assigned to the Local Boundary Commission. On June 30, 2007, Mr. Bockhorst 
completed a 117 page Preliminary Report recommending tlmt the LBC approve 
the KGB Annexation Petition. Shortly after completing his report, Mr. Bockhorst 
applied for the vacant KGB Borough Manager position. On October 13, 2007, 
KGB hired Mr. BocldlOrst ... 

... On April 19, 1999 the Local Boundary COmnllssion denied tile Annexation 
Proposal of the Ketcllikan Gateway Borough because 'the proposal fails to serve 
all the relevant principles established in the Constitution of tile State of Alaska' 

380 R. 912, n. 1. 
381 R. 1422. Mr. Davis does not identify Mr. BocJdlOrst in the Memorandum but this documen 
was part of his ethics file regarding Mr. BocJdlorst. The Quarterly Report Memorandum was no 
in the LBC's record. 
3B2 R. 1259-61. The letter was not in the LBC's record. 
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(Statement of Decision, 1999, p. 14). The reason the Petition violated the Alaska 
Constitution was because the Petition sought to annex a large area of uninhabited 
land, while not annexing the only community in that area - Hyder. The reason for 
rnmexing the uninhabited land in 1999 was to obtain a significant increase in 
forest receipts from the federal government. By excluding Hyder, KGB would 
obtain the forest receipts and not have to provide any services to anyone actually 
living in the area being annexed. 

Mr. Bockhorst prepared the Preliminary Report in 1998 recommending that the 
LBC reject the KGB petition because it excluded Hyder, and he specifically 
pointed out the nnfaimess of KGB obtaining a significant increase in forest 
receipts without having to provide any services. The nnfaimess directly impacts 
tl1eCliy -of Cralg,sixteeri communities, and twelve schOoTCIistricts ihthe 
unorganized borough in Southeast Alaska, who stand to lose a combined $1.2 
million each year if the lliIDexation is approved ... Mr. Bocldlorst also stated in 
his 1998 reconunendation ... that the annexation without Hyder would violate the 
Alaska Constitution. 

KGB submitted the pending petition in 2006. As it did in 1998, this petition 
excludes Hyder. If the Petition is approved by the LBC, KGB will receive an 
additional $1,200,000 in forest receipts per year. 

After KGB announced the vacancv of its Borough Manager position, Mr. 
Boclchorst submitted his report to the LBC completely reversing his 
recommendation of 1998. Although nothing had changed, he now stated to the 
LBC that the Constitution had sufficient 'flexibility' to allow KGB to lliIDex the 
uninhabited land and exclude Hyder. Shortly after submitting the report he 
applied for the KGB Borough Manager position. 

The LBC scheduled the public hearing on the KGB Annexation Petition for 
November 6, 2007, and scheduled the decisional meeting on that Petition for 
November 7,2007. We respectfully request that yon immediately: 

1. 

2. 

Direct the LBC to cancel the public hearing until the Attorney General can 
conduct a full investigation into the apparent conflict of interest; 

Direct the Attorney General to conduct a full, thorough, and open 
investigation of the conflict of interest. 

... We trust that you will recognize the seriousness of this situation and honor 
your commitment to the people of the State. This is especially true when you 
consider that the final report on the proposed lliIDexation does not address the 
concerns we raised about the preliminary report. 

We truly cannot believe that you will allow the LBC to go forward on tins 
Petition without conducting a full investigation into these circumstances. We 
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request that you consider the devastating impact on the school children in the 
unorganized borough of the loss of $1,200,00 per year in school funding, which 
cannot be allowed constitutionally or under the lmquestionable appearance of a 
direct and serious conflict of interest. 

We look forward to your prompt action and response in light of the pending LBC 
hearing on November 6, 2007." 

The letter was not cc'd to the LBC or the DCCED. 

The Ketchikan Daily News published a story on October 30, 2007 on the KGB' 

annexation efforts Wlii6liinCll.laed-astatement attributed to formerneRADeputy Commissionel . 

Lamar Cotton that it was he who had made the decision in 1998 that DCRA would no 

recommend approval of the KGB's annexation petition.3B3 

Tara Jollie, Director of the Division of Community and Regional Affairs of th 

DCCED, sent a letter to Mr. Bolling dated October 31, 2007384 She advised that she w 

responding to his October 19,2007 letter to Governor Palin. She stated: 

I carefully reviewed DCRA records to compare the actions on record with 
allegations made in your letter in order to provide you with a thoughtful reply. I 
also wanted to determine if DCRA had anything in our records that supports the 
statements in your letter andlor supports your request for an official investigation 
and cancellation of the Ketchikan annexation proposal public hearings scheduled 
for November 6, 2007. 

Your letter asserts that (1) after KGB announced the vacancy ... Mr. Bockhorst 
submitted his report to the LBC completely reversing his recommendation of 
1998. You also claim that (2) although nothing had changed, Mr. Bockhorst now 
stated to the LBC that the Constitution had sufficient flexibility to allow KGB to 
annex the uninhabited land and exclude Hyder. You further claim that (3) shortly 
after submitting that report, he applied for the KGB Borough Manager position. 
These statements are not based on facts. DCRA records clearly show the 
following: 

Regarding assertions (1) and (2) which discuss a recommendation in the 1998 
proposal that is different in the current proposal, and your assertion that Mr. 

3B3 R. 1412. The newspaper article was not in the LBC's record. 
'" R. 1262-64. The letter was not in the LBC's record. 
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Bocld1orst completely reversed his 1998 recommendation to the LBC. These 
assertions are not true. It is important to note that the 1998 recommendation 
reflected the policy direction of a prior administration. Staff, including Mr. 
Bocld1Ofst, does not set policy. The prior administration's policy is noted clearly 
in the DCCED PreliminalJi Report to the Local Boundal)' Commission Regarding 
the Petition/or Annexation a/Approximately 4, 701 Square Miles to the Ketchikan 
Gateway Borough, June 30, 2007, p. 96, n. 67. 

'DCRA policy makers in the Knowles Administration (i.e. the 
Officer of Commissioner and the Directors, as contrasted to the 
LBC Staff Component), opposed the prior KGB armexation 
proposal. Reflecting the views of the DCRA policy malcer's, 
DCRA's preliminary report siiited the following witlirespecftiJ The 
standard at issue here: 

In the view of DCRA policy malcers, significant adverse financial 
impacts on communities in the unorganized borough are a more 
important consideration than the constitutional principles in tins 
particular instance.' 

Furthermore, contrary to your insinuation that the pending KGB armexation 
proposal differences are attributable to the personal motives of Mr. Bocliliorst, the 
pending proposal is significantly different from tI1e 1998 armexation proposal for 
substantial reasons including the following: 

Among the important differences is the inclusion of Meyers Chuck and 
extensively different boundaries for the proposed Hyder Enclave. Those different 
boundaries address particular concerns expressed by tI1e Local Boundary 
Commission in its 1999 decision. Further, Exhibit K of the current Petition 
provides a tI1fough discussion by the Petitioner of justification for postponing 
armexation of Hyder and the future circumstances wInch may lead to its inclusion 
in the Ketchikan Borough. 

Regarding assertion (3) tI1at shortly after completing the preliminary 2007 report, 
Mr. Boclchorst applied for the KGB Borough Manager position, our records 
clearly shows tills time line of events: 

March 26, 2007: Mr. Boc1iliorst began his analysis of the Ketchikan armexation 
proposal at wInch point he discussed policy aspects of the proposal with the 
former DCRA Director. 

June 28, 2007: Mr. Bocld1orSt's work on tI1e 2007 prelinllnary report was 
24 complete and forwarded to the DCRA publications technician for formatting and 

publication. 
25 
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July 29, 2007: just over one month after Mr. Bockhorst completed his work on 
the annexation proposal for the Department's 2007 preliminary report, the 
Ketchikan Gateway Borough fIrst announced that it was recruiting for a Borough 
Manager. 

August 1, 2007: In accordance with the Executive Branch Ethics Act, Mr. 
Bockhorst wrote a memorandum to the Department's Ethics Supervisor disclosing 
that he had an interest in applying for the Ketchikan Borough Manager position. 
Mr. BocldlOrst stated in this memorandum that he fTIst became aware of the 
recruitment for the position on July 31. In that memorandum, he recused himself 
with respect to any and all future dealings regarding the Ketchikan annexation 
proposal. Mr. Bockhorst's work regarding the Ketchikan annexation proceeding 
was immediately reassigiiedto Ms.] earmeMcPherren. 

October 15, 2007: Ms. McPherren, not Mr. Bocldlorst, independently prepared 
the 2007 fInal report regarding the Ketchikan annexation proposal. 

To conclude. given the discrepancies between the assertions in your letter and the 
facts on record. I find no basis to support or recommend that the Local Boundary 
Commission cancel or postpone its upcoming hearing. Furthermore. I frnd no 
reason to support vour request for an official investigation into a conflict of 
interest claim against Mr. Dan Bockhorst. 

Ms. Jolie's letter was copied to: Governor Palin; Lynne Smith, Special Assistan 

to Governor Palin; the LBC; Emil Notti, Commissioner, DCCED; Mark Davis, Ethic 

Supervisor, DCCED; and, AAG Vandor. 

Mr. Bolling, in a letter to Director Jollie dated November 3,2007,385 responded t 

her October 31, 2007 letter. He stated: 

I. 

2. 

3. 

4. 

Her letter raised more questions that it answered. 

I-Ie is not clainling that Mr. Bocldlorst had a conflict of interest. He is 
claiming tlmt tllere is tlle appearance of a serious conflict, and that tlle 
sanle merits a full independent investigation. 

Such an investigation has not yet occurred. 

They have not seen anytl1ing in the record that reflects that tlle DCRA' s 
position in 1998-99 did not reflect Mr. BocldlOrst's personal views. 

JB5 R. 1430-38. The letter was not in tlle LBC's record. 
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5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

386 R. 1431. 
387 R. 1432. 

They disagree with her statement that Mr. BocldlOrst does not malce 
policy. I-Ie noted that Mr. Bocldlorsl CDCCED) opposed approval of the 
Skagway Borough formation petition even though Governor Murkowsld 
was on record supporting the petition. "Fortunately, for the people of 
Skagway, and for the State as a whole, the LBC ultimately approved the 
formation of the Skagway Borough.,,3B6 

DCCED CDCRA) staff has historically opposed the creation of enclaves, 
including in the context of the KGB's 1998 annexation petition. He 
questions what opportunity the public is given to comment on such a 
dramatic change in policy. 

Her attempts to distance Mr. Bockhorst from the 1998 reports "is 
remarkable". "There is no way to mince words about it" [the new 
Preliminary Report] ... can only be called a complete reversal of the 
[prior] recommendation. ,,387 

He requested copies of all documents that show that Governor Palin 
directed DCCED to change the constitutional policy that is reflected in the 
1998 Preliminary Report. Specifically, with respect to the change in 
interpretation of Aliicle I, § 3 of the Alaska Constitution. 

They have reviewed the 1998 Preliminary Report and can fmd no 
language indicating that it was the "DCRA policy malcers in the Knowles 
Administration," as contrasted to the LBC staff, who opposed the KGB's 
annexation petition. So he questions why Mr. Bockhorst felt compelled to 
malce this claim at footnote 96 of the current Preliminary Report. 

The LBC, as a quasi -judicial body, is bound by its 1999 decision. 

The differences in the KGB petitions she identified are not material. They 
believe the LBC would have denied the 1998 petition even if it had 
included Meyers Chuck. The change in the boundaries of the Hyder 
enclave does not change the fundamental constitutional principles 
underlying the 1999 LBC decision. They discussed the same in their 
comments and the LBC did not address the matters in its decision. 

I-Ie questions why the LBC and DCCED did not postpone the LBC hearing 
and have a new, independent, preliminary report prepared. 
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13. 

14. 

IS. 

16. 

He questions whether the new DCCED staff who prepared the Final 
Report really conducted an independent analysis. I-Ie noted that they were 
Mr. Bockhorst's subordinates. 

He questions why DCCED staff and the LBC did not address the City of 
Craig's demand that the LBC either reject the DCEED's recommendations 
and deny the petition based on applicable law or strike the Preliminary 
Report and require that a new one be prepared by an independent 
consultant. 

He wants to know which former DCRA Director Mr. Bockhorst spoke 
with about policy on March 26, 2007. 
Hediilleliriebegiris on June 28, 2007. But the KGB BorollghManager 
position was "open" before June 30, 2007. What is missing is information 
about Mr. BocldlorSt'S communications with the KGB during that "open" 
tinle period. 

17. He requested a copy of Mr. Boclmorst's ethics disclosure. 

18. 

19. 

20. 

21. 

He questioned whether Mr. Boclmorst recused himself before or after he 
spoke on the telephone with the person from Meyers Chuck. 

He aclmowledged receiving a letter from Ms. Boclilllon advising that Mr. 
Boc1morst had not violated the Ethics Act but he has not c1ainled that Mr. 
Boclmorst violated that Act. He wonders why Ms. Boclilllon was directed 
to treat his letter as an Ethics Act complaint. But since Director Jollie 
brought it up - the high standards set forth in AS 39.52.010 have not been 
adhered to. 

The City of Craig and like entities will be denied due process if there is no 
independent report prepared and the LBC adopts Mr. Boclmorst's 
recommendations due to the appearance of a conflict of interest. 

He requested, per AS 40.25.100, that she provide him with certain 
information and records, and he asked that the same be made a part of the 
LB C record. 388 

3BB His requests included: all drafts of her 10/31107 letter; the identity of all who helped draft i 
and all who reviewed the draft( s); all communications between herself and all state employee 
between 10/29/07 and 10/31/07; all DCCED records she reviewed; all records from DC 
"policymalcers to LBC staff concerning preparation of DCCED's Final Report; all 
communications between Ms. McPherren and all current and former LBC staff concerning th 
Final Report; all documents related to the March 26, 2007 discussion; Mr. Bockhorst's 8/1/0 
memorandum to his ethic supervisor, and all other such communications; all records concernin 
Mr. Boc1morst's July 31, 2007 conversation with the representative of the Meyers Chucl 
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Mr. Bolling copied several persons with his letter, including: the LBC, Governor Palin, 

Commissioner Emil Notti, Mr. Davis, Ms. Boclmlon, Ms. Vandor, State Senator Albert Kookesh, 

and State Representative Bill Thomas. 

The LBC Public Hearing occUlTed on November 6, 2007.389 The LBC Chair 

Kermit Ketchum introduced the LBC members. He noted that Commissioner Zinmlerle had 

been recused. I-Ie introduced the DCCED staff person present, Ms. McPherren. He then gav 

the LBC members an opportunity to malce opening comments. The comments included th 

following: 

l. 

2. 

3. 

Chair Ketchum stated: "I do thank you very much for inviting us down 
here for tins hearing. And I'm looking forward to a successful petition, 
but I'm only one member of tile comnllttee. and I want to hear the whole 
testin1onv. I have read tile reports - both the original petition, the 
prelinlinary. and the final - - and I am looking forward to your 
participation in this endeavor.,,39o 

COmnllssioner Harcharek stated: "I'm also pleased to be here and I have 
read the massive set of documents ... But I appreciate the offer to be here, 
and I give my best objective analysis on the situation. ThanIc yoU.,,391 

COmnllssioners Wilson and Chrystal advised that tIley had nothing to add 
and were looking forward to a productive session. 

Ms. McPherren provided the DCCED Staffs Petition Summary. The KGB and 

the respondents made opening statements. Twelve persons testified. Thirty-six persons provide 

public comment. Closing statements were made. Five written public conunents were submitted. 

Commlll1ity Association; all commlll1ications between any KGB employee, Assembly member, 
and representative and DCCED between 3/26/07 and 1117/07; and, the DCCED files, includin 
all notes and e-mails, for the 1998 and 2007 KGB petitions. R. 1437. The letter was not in til 
LBC's record. 
JB9 Present were Commissioners Ketchum (Chair), Robert Harcharek (Vice Chair), Lynn 

25 Chrystal, and Lavell Wilson. Tr. 1. 
m Tr. 10. 
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2. 

391 Tr. 10. 

The statements-comments-testimony included392 the following: 

Ms. McPherren presented a staff summary.393 She addressed: the staff's 
recommendation; the loss of NFR's; the exclusion of Hyder, the Meyers 
Chuck/Union Bay situation; and MIC's objection. She stated: DCCED 
investigated the petition, applied the relevant standards, considered "all 
briefs and comments filed in response to the Notice of the Petition and 
staffs reports,,;394 staff concluded the petition met all relevant standards, 
including being in the best interests of the State, and recommends 
approval; "Staff believes that the [KGB] annexation is a major step 
forward in meeting the constitutional goal of furthering regional 
government in Alaska,,;395 the loss of NFR funding in the unorganized 
borougl1 "s1lould not be . a deterrenttb tile formation or· extel1siol1of 
borough govermnent,,;396 in the LBC's "two latest annual reports to the 
legislature, the commission has consistently and properly characterized 
payment of National Forest Receipts to REAA's and cities in the 
unorganized borough as a disincentive to the constitutional goal of 
borough formation and annexation",J97 staff concurs; DEED does not 
oppose the petition: the differences between Hyder and Meyers Chuck are 
explained in the Reports - "not the least of which is timt [Hvder] relies on 
Canada for services,,;398 Meyers Chuck would most logically be a part of 
the KGB; and, Dulce Island has historically been a part of the Ketchikan 
area and are not included witilin the Annette Island Reserve and the 
Interior Board of Land Appeals specifically excluded it from tile Reserve 
in 1993, Metlalcatla has requested a boundary change and it is still pending 
on the federal level, if the Secretary of tile Interior does not grant their 
request then Dulce Island would be an enclave. 

Jolm Hill made the opening statement for the KGB.J99 He agreed with 
Ms. McPherren tilat not all of the comments made on the KGB Petition 
merited a response.400 He provided an overview of the Petition. 

192 The court is not recounting all of the testimony and comments. The court is attempting to 
focus on testimony and comments that may be pertinent to the matters at issue. 
393 Tr. 11-17. 

'" Tr. 12. 
195 Tr. 12-13. 
396 Tr. 13. 
397 Tr. 13. 
399 Tr. 14. 
399 Tr. 17-26. 

"" Tr. 19. 
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5. 

6. 

'" Tr.26-36. 
402 Tr. 36-48. 
103 Tr. 49-56. 

'" Tr. 58-64. 

Jim Bremlan spoke on behalf of the Respondent City of Wrangell.401 He 
stated that: Wrangell has greater cOIDlection than Ketchikan to the Meyers 
Chuck and Union Bay area; Wrangell seeks to include the same in its 
borough area; the residents of those areas prefer to be in the proposed new 
Wrangell borough if they have to be in a borough; the area was originally 
in Wrangell's election distTict (before the 1991 model boundaries were 
set); and, the area is not in the Ketchikan "non-subsistence area". 

Leroy Wilder spoke on behalf of Respondent Metlalcatla Indian 
Community.402 He stated that: Annette Island is a unique situation but the 
impacts of the proposal on Metlakatla must still be considered; Metlalcatla 
is asking the Secretary of the Interior to expand the Reserves' southern 
bbiillaaries t6iiichlCle, -iii pan,lhe wafer around Dluce -ISlfu1d;lliiswill 
increase the exclusive fishing area for Metlalctatla residents; they want the 
petition to be amended to exclude those waters; Metlakatla also supports 
the argUTIlents and efforts of tile City of Craig and others regarding tile 
loss of NFR funding; tlus area has no value to tile KGB; and, if it is not 
excluded it will make it more difficult for the Secretary to grant tlleir 
request. 

Peter Caffall-Davis made a statement on behalf of Hyder.403 He 
questioned whetller the residents of Hyder would be better served if the 
KGB rather tllan the State had responsibility for it. He thinks the KGB is 
fiscally irresponsible. He stated that: the unorganized borough is the last 
frontier in Alaska; residents of the unorganized borough are self-sufficient 
and self-reliant, they receive almost nothing from the State other than 
schools; and, forcing people into organized boroughs kills that last frontier 
spirit. 

KGB Vice Mayor Davis Landis testified404 that: the KGB carefully 
plalli1ed the alli1exation effort; they were nundful of the failed past effort 
and the reasons for tile failure; they were mindful of the impact of their 
request on Meyers Chuck and Hyder and other residents of the 
unorganized borough; he attended meetings in Hyder and Meyers Chuck; 
the KGB has "grown up" and is ready to accept its responsibilities - it is 
not the same borough it was in 1963; they are already providing many 
services to the area proposed for annexation because Ketclukan is a 
regional hub; he disagrees with Mr. Caffall-Davis concerning tile KGB's 
fiscal responsibility; the petition meets the constitutional standards; and, if 
this petition is not approved it may be tile last such effort in a long time. 
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405 Tr.65-72. 
406 Tr. 68. 
407 Tr. 72-78. 
406 Tr. 76-77. 

Former KGB and Ketchikan City Mayor and KGB Assembly member 
Jack Shay testified405 that: the establishment of local government is an 
important constitutional goal; "one of the goals of this effort of ours is to 
have a seat at the table. Not only are events occurring around us which 
seem to be beyond our control, but we need to have some kind of say in 
regard to the future of our citizens,,;406 case in point is the Quartz Hill 
Borax enterprise, it is one of the largest molybdenum deposits in the 
world, the KGB will face a huge challenge coping with the impacts of its 
development when that occurs as the price of molybdenum goes up; 
education is mandated and residents in the unorganized borough do not 
pay for it; and, Prince of Wales Island school districts have been receiving 
ten to twelve times more per child inNFR fuhosthan -"Ketchilcllhha:s; -it 
will still be twice as much if the aImexation is approved. 

Fo=er Borough Manager Roy Eckert was a witness. 407 He testified that: 
the KGB had been working on tlllS for several years; it had bent over 
backwards to try to appease tlle entities tlmt did not want to be part of the 
KGB, he thinks tlley arrived at a good compromise; they are not asking for 
any areas outside the KGB model boundary; these areas will be the 
bridges to tlle KGB's future; the KGB imposes property taxes which are 
used to pay for schools, and, other areas do not do tills, tlley instead rely 
on tlle NFR' s from areas that are not even within tlleir own model borough 
boundaries. 

He also testified that: "I know there's been some controversy with a 
fo=er employee of yours, Mr. Dan BocldlorSt ... And I Imow that he 
recused himself from anything to do with our boundary once he applied 
for tlle position. and I tlUnk rightly so. He was taken to task for that by the 
City of Craig, and I will be filing all etlllcs violation letter with the 
International City Manager Association because of that, because, to me, 
that's just a delay tactic, it's a stalling tactic to try and just - - to push tills 
off to aIlother year, to where tills cannot malce it before tlle state 
legislature. And I'm very disgusted and very disturbed at that type of 
tactic, because everyone Imows tlmt he recused llimself. He was accused 
of an etlllcs violation - conflict of interest before he even had a chance to 
sit in my seat and talce over the job. So there are a lot of politics going on, 
a lot of tllings tlmt do not come into play with what we want to do witll 
tills annexation. ,,408 

He noted at tlle outset tllat he had been KGB Manager until tlle previous week. 
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<c, Tr. 78-79. 

Chair Ketchum responded: "Thank you. And I have concem with your 
comments on the problem with the former employee, the local - actually 
not the Local Boundary Commission but of the Department of Commerce 
and one of our staff members. We have investigated this one here quite 
extensively. We do have some very precise dates on when things 
happened. and 111ev are wav out of bounds in relationship to the petition. 
We also recognize that the petition was reviewed bv - the fInal petition 
was completed by Jeanne McPherren. and she also reviewed the 
preliminary petition that Mr. Bocldlorst had written way back in early 
June. and most of it back even before 111at. And she reviewed that quite 
extensively_ and concurred wi111 evervthing that he had in there. and I will 
assure you we are quite prepared to defend anything 111at Mr. Boclmorst 
has done. And I will also assUre you thatthere would be absolutely-no 
difference had even written 111e petition and that was (indiscernible) for. 
There would be zero difference because he actually performed exactly 
what the law and what was required ofllinl by myself. by the Department. 
et cetera. and so - everybody that's associated. He did not put any of his 
own personal opinions on there. or anything of that nature. And I know 
that he had no intention of - when I started in this job - no intention of 
moving into the Borough management job here, because he made me 
promise way back in early July to not quit 111e Commission, because he 
didn't want to train another person come January. So I do know that his 
intention at that time was not to leave and to start - to come into tlus job. 
But thank you, anyway. We appreciate your comments.,,409 

Andrew Richter cOIDmented that: he is from Naulcati; the loss ofNFR will 
be greatly felt by the small communities and school districts on PI1nCe of 
Wales Island; schools there have high energy costs so it costs a lot to 
educate their children; and, he asks 111e LBC to deny 11le petition.4IO 

Elaine Price commented that: she is representing the community of 
Coffman Cove and the Southeast Island School District; she has read the 
Ketchikan Daily News for 25 years; the public comments by Borough 
Assembly members when this fIrst started show that it was about the 
money; Cofiinan Cove is a 2nd Class city with no tax authority; they have 
declining revenues; it seems the LBC is going to approve this annexation; 
if it is not about the money then delay the effect of the annexation for 5 
years to affected entities can adjust; Southeast Island's enrolhnent is 
declining; they provide a good education for the students in Hyder; it costs 
more to operate the school than the funds provided under the education 

m Ir. 81-82. Ihe LBC agreed to hear comments from Mr. Richter, Elaine Price, Caroly 
Duncan, Roseanne Demmer!, Jocelyn Edenshaw, Rich Carlson, and Teresa Brown out of orde 
so that 11ley could catch a ferry to Prince of Wales Island. Ir. 79-80. 
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fonnula; the District will lose $80.000 if the annexation is approved; she 
requests that if the annexation is approved, the LBC require the KGB to 
cover the costs of operating the Hyder school above the amount of the 
education foundation fonnula; they have 14 Hyder students and used a 
rented classroom ($3,600 per month), they have a teacher and an aide and 
also have 2 Canadian students; and, the District's budget is $3.2 million 
and thev get around $350.000 in NFR's. 411. 

Commissioner Chrystal noted that NFR's "are kind of hanging out in the 
air right now, they could go away at any time.,,412 He asked if the District 
had a contingency plan. Ms. Price stated that: they have been malcing 
cuts; their energy costs are high; the District used to have 19 schools and 
its oWllr:1ane;-and;-they inoved the District ()fficeslo Thome Bay to-save 
money.43 

Carolyn Duncan commented: she has had an interest in the mineral 
industry for some 30 years; tile KGB annexation is about reaching out and 
talcing money; she wants to see Meyers Chuck and Hyder have the 
autonomy to develop their own resources when they are ready; the 
economy is bad and communities are clinging to hold on; loss of NFR's 
will be devastating: and. it is ironic that the School District providing 
education in Hyder would lose money if the annexation is approved.414 

12. Chair Ketchum stated: 

411 Tr. 82-85. 
412 Ir.86. 
413 Tr. 86-87. 
414 Tr. 87-89. 

"We hear a lot about the National Forest Receipts, and I would like to 
make one comment, probably putting my foot in my moutil. And I'm 
doing it in reference to the oil patch and what's on the North Slope. The 
National Forest Receipts probably would not be too un-different than if 
tile people in the North Slope Borough were to say tilat all of tile oil 
money goes to our borough, and we'll divide it amongst our people up 
tilere, and not share it witil the rest ofthe state. 

There are people around tile state - and I don't mean where I live 
necessarily - but there are people around in other areas of the state that 
have some concerns on tile National Forest Receipts, that tiley don't 
receive any of tile monies from it. They didn't have any stumpage - I 
tmderstand - and that was not what the intention was of it. 
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415 Tr. 89-90. 
416 Tr. 90-93. 
417 Tr. 93-97. 
4lB Tr. 97-99. 

I just want to make that mention to you. because we hear a lot about the 
National Forest Receipts. It has nothing to do with borough formation. 
It's basicallv out of the picture on the borough formation on the National 
Forest Receipts. Unfortunately. this was a decision that was made some 
time ago. before we come around.,,415 

Roseanne Demmert commented: she lives in Klawock; she knows they are 
not about timber receipts, she read the reports, but unfortunately it does 
affect them; she strongly disagrees with Mr. Shay's comment about their 
receiving 10-12% more funding per student; Prince Of Wales residents 
financially support Ketchikan; her school cannot afford to lose $44.000; 
they have already combined classes; there is a real strong possibility the 
federal government· is going to take- aWay--tliemoney; the -report says that 
the State has the responsibility to fund education but they wait until the 
last day of the session to do so; this affects all of them; she was insulted by 
the Vice-Mayor's comments, she comes to Ketchikan and spends money 
and pays sales tax; and, yet she understands why the KGB wants to 
expand but the KGB needs to consider the affect on the children in the 
unorganized borough.416 . 

Jocelyn Edenshaw commented: she lives in Hydaburg; Hydaburg is a 
First Class city; she is appalled that she has to come over here to fight for 
their kids; if the annexation is approved they will have to shut down their 
school and the students will have to bus to school in Craig, 45 miles away; 
they have already done everything they can to cope with the revenues they 
have; she was appalled by Mr. Landis' comments, she does not think that 
Prince of Wales Island residents use any KGB services; 99% of Island 
residents come to Ketchikan to shop; they pay sales tax even when. 
ordering over the phone; and, the KGB provides no services for them or 
their children.417 

Rich Carlson commented: he is the Superintendent of the Klawock School 
District; the District strongly opposes the KGB petition; the annexation 
would cost the District about $46.000; they have declining enrollments 
and already have been cutting costs; this will be a maj or impact; and, he 
does not understand how it is not relevant, this is not in the best interest of 
the State, the KGB would receive an additional $l.2 to $1.3 million and 
not have to educate any additional children or provide any additional 
services, and the surrounding communities would be devastated.418 
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Teresa Brown commented: she is the Vice-President of the Klawock 
School Board; she wants the LBC to really consider their decision; the' 
KEG is attempting to increase its National Forest Receipts at the expense 
of the 16 cities, 12 school districts, and 2,700 students in Southeast 
Alaska; IUawock will lose $63,000 aru1Ually, they cannot afford it, they 
have already cut to the bare minimum; the KGB is getting a sweat deal, all 
the money and no additional students, this is not fair; and, the LBC denied 
the KGB's petition in 1999 because it did not include Hyder, the area with 
the maximum common interests. the Alaska Constitution has not changed. 
the LBC should be consistent. 419 

Robert Blasco, counsel for the City of Craig, the POWCAC, and the 
Meyers Chuck Association spoke.42o Henoted that in 1999 the LBC made 
the decision not to consider the NFR's. He noted that it also made the 
decision then that a KGB annexation petition that did not include I-Ivder 
violates Articles X. § § I and 3 of the Alaska Constitution. He argued that 
it would be a due process violation for the LBC to now change its 
interpretation of the Alaska Constitution. He disputed that borough 
annexation and formation are treated the same in the Alaska Constitution. 
He argued that there was no basis for treating Meyers Chuck differently 
and that doing so raised due process and equal protection concerns. He 
noted that the author of the final report had stated that she did not have 
time to address this. 

He then stated: "There was a comment here about the conflict of interest, 
and I want to point out that nobody made anv ethical violations. There 
was an apparent conflict of interest, which still exists - it still exists. It 
still exists because you are a judicial body. And the apparent conflict of 
interest is something that you have to satisfy the people and give them 
confidence - the confidence - that this government is open and fair, and 
that's a big - a heavy responsibility on your part, and we ask you to keep 
that in mind. It may be that you've not read the whole record related to 
that apparent conflict of interest, but many of the communities here ... 
have asked to put a lot of things into the record that may not be there yet, 
you may not have looked at yet. But as a matter of due process, we're 
certainly asking you to talce the time to reflect and consider it ... And also, 
one other thing about picking and choosing from these past decisions. The 
staff recommendation in 1999 was that you consider the receipts, that you 
do consider the impact. The staff has changed their position now on that. 
The staff has also. of course. changed their position on the constitutional 

<119 Tr. 99-100. 
m Tr. 101-106. 
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423 
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intemretation that vou espoused clearlv in 1999. Everybodv. I think. here 
is asking: Why? And it's a fair question.,,421 

Mr. Hill testified.422 I-Ie provided some background on the KGB 
boundaries and the 199B Petition. He stated that the LBC rejected that 
petition because the LBC believed that: it excluded Meyers Chuck and 
Hyder, areas that needed local government; it ignored the regional and 
socioeconomic ties between Ketchikan and Meyers Chuck and Ketchikan 
and Hyder; it was not in the State's best interest; it did not establish local 
government to the maximum extent possible as mandated by the 
Constitution; the exclusion of Hyder was seen as permanent; and, the 
proposal did not conform to natural geography due to the exclusion of 
Hyder and Meyers Chuck.423 . .. ....._-

4"4 He next addressed the reasons why the KGB wanted to expand. - He 
testified that: one of the KGB's goals was to "support orderly growth and 
development as well as the provision of services in the territory,,;425 
Ketchikan wants a seat at the decision-maldng table concerning the 
management of regional activities impacting the community -i.e. through 
a borough's statutory planning powers and the NEPA process and Forest 
Service procedures; the activities in the proposed area include tourism and 
natural resource development; another goal is the protection of the KGB's 
tax base - Ketchikan is the regional service provider for transportation, 
communications, freight, and emergency response, and the expansion of 
the boundaries is consistent with its trade area; greater fiscal responsibility 
is another goal- Ketchikan should collect the benefits from the territory it 
presently serves, specifically timber receipts; the KGB is giving a lot of 
weight to the model boundaries - the boundaries were the result of a lot of 
work and discussion (he noted Wrangell did not object in 1991 when 
Meyers Chuck was included with the KGB) and they are consistent with 
otller boundaries (Ranger Districts, Fish and Game, Census, Recording 
District, Hospital Service area); it is not required tlmt tllere be a need for 
local government, ratller the standards require an evaluation of regional 
connections and Alaska's Constitution encourages the creation of 
boroughs as regional governments (citing Mobil Oil); expanding the 
boundaries will allow tlle KGB to influence resource development in the 
region (tourism, mining, timber), tens of thousands of tourists visit Misty 
Fj ords annually with Ketchikan being their point of departure, there is the 
Quartz Hill mining area, Mink Bay has had a commercial tourist resort, 

If. 105-106. 
If. 111-142. 
If. 113-14. 
Ir. 117-25. 

m If. 117. 

MEMORANDUM AND ORDER 
City of Craig et at. v. LBC and KGB, Case No. 1KE-OB-04 CI 
Page 162 of305 Alaska Court System 



l 

2 

3 

4 

5 

6 

7 

B 

9 

lO 

II 

l2 

l3 

l4 

l5 

l7 

lB 

19 

20 

2l 

22 

23 

24 

25 

.,5 

<127 

428 

429 

Duke Island has rich mineral deposits which will be developed in the 
future (about a million dollars has already been spent in Ketchikan related 
to Duke Island development), there are mining claims in the Union Bay 
area, Southeast Alaska in general is mineral rich and it is just a question of 
time before development occurs, there is a commercial tourist operation at 
Yes Bay, there was a timber sale at Emerald Bay, there are residential sites 
on the Unuk River; Hyder does get some 40,000 visitors a year but they do 
not come through Ketchikan - they come via road from Canada; 
Ketchikan provides search and rescue services in the proposed area 
(including the recovery of airplane crash victims in the Misty Fjords 
National Monument in 2007); and, the KGB can manage rural areas as it 
has demonstrated with the rural areas in the present borough (Loring, 
MosetBay, Gravina Island,Pehllock Island) -theKGB has along-history 
of rural planning in conjunction with federal and state activities. 

He next addressed the reasons whv Hyder was not included.426 With 
respect to Hyder he noted that: it has some 92 year-round residents; it has 
15 school age children (2 of which are Canadian); it has 72 housing units 
of which 25 aTe vacant; its per capita household income is low (around 
$11 ,000); workforce participation is 31 %; there is a floatplane dock and a 
harbor that is owned by the State; there is a school facility that is leased by 
the State; there is a federal post office; its utilities and telephone service is 
provided from Canada; Hyder is 85 miles away from Ketchikan by air on 
a good flying day, you have to travel about twice that far on a bad day; it 
is 175 miles away from Ketchikan by boat; the KGB changed the 
boundaries around Hyder (now 205 square miles) so that the Misty Fjords 
National Monument border is one border and the Tongass National Forest 
border is another border; Hyder is "truly unique in Alaska ... Hyder, in 
many respects, is a remote suburb of Stewart, British Columbia,,;427 "It's 
the only Alaska community - that I know of . . . that constitutes an 
international phone call,,;428 it is the only Alaska border community that 
does not have a U.S. Customs presence; Hyder residents use Pacific time, 
not Alaska time; State ferry service to Hyder was eliminated in the late 
1990's - which cut Hyder further off from Ketchikan; Hyder does not 
have a strong communication or media ties to Ketchikan (as does Meyers 
Chuck); "They do not also have tile developed transportation -
conununication systems we feel are critical pieces for tile successful 
implementation of local government"; 429 tile KGB's proposal is to phase 
Hyder in at a later tinle;4JO the inclnsion ofl-Iyder now is not necessary in 

Tr. 125-131. Mr. Hill's testimony included a slide presentation concerning Hyder. 
Tr. 127. 
Tr. 128. 
Tr. 129. 

<30 Tr. 129. He further testified tilat: 
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order to meet constitutional and statutory requirements; nothing says they 
have to annex all the land within the KGB's model boundary; there is 
precedence for the phased in approach (examples provided); the 
Department of Education concurs with the temporary exclusion of Hyder; 
and the three keys to having Hyder become part of the KGB are - better 
transportation between the commlmities (I-Iyder uses the Canadian road 
system and there is no ferry service) and the existence of development 
activities that would benefit from borough assistance. 

He next addressed the differences between Meyers Chuck and Hyder.431 

Meyers Chuck has 11 residents. It does not have a school. It is 30 miles 
from Ketchikan by plane and 41 miles by boat. It has a post office, a state 
floatplarie dock and boat dacle Meyers Chuck is 70 miles from WrangelL 
The issue is what borough it belongs in. It has closer ties to Ketchikan 
than with any other borough. But the KGB does not object if it is placed 
in the proposed Wrangell borough. 

He nell.'t addressed NFR's.432 He noted that: this is a temporary nmding 
source, the payments could (and have) gone up and down, and the 
program could cease; if there were no NFR's there would not be this 
vigorous opposition to the KGB's armexation proposal; there was no such 
opposition to Wrangell's proposal; the organized boroughs subsidize 
education in the unorganized borough at the rate of 189 million dollars a 
year; on a per capita basis, the unorganized borough receives twelve times 
what Ketchikan receives for territory that Ketchikan services; and, if the 
armexation is approved this disparity will still exist, though it will drop to 
two times. 

He testified that the desire of the residents on the Annette Island Reserve 
to expand its boundaries is a federal matter.433 

He testified that the KGB armexation proposal is in the State's best interest 
because: it fulfills the constitutional mandate to maxinllze local self-

The borough does not dispute that Hyder is best and inevitably suited for 
inclusion in a future expanded Borough, but we're also suggesting that it's just 
not ready for armexation at this time. The exclusion of Hyder is not tenninal, but 
it's incremental. And in reality, a future armexation could be initiated by any 
number of people. It could be initiated by the borough ... Hyder residents ... a 
state agency, once one of those groups of folies felt that it was appropriate to do 
so," 

431 Tr. 131-33. 
432 Tr. 133-38. 
433 Ir. 138. 
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government; it will increase tbe KGB's education contribution and 
decrease that of the State; it will relieve tile State from planning 
responsibilities in the armexed area and shift it to where it belongs - the 
local level; and, tbe proposal is consistent witb Ketchikan's present role as 
the regional service provider and the only organized borough in Soutilem 
Southeast Alaska434 

19. Commissioner Ketchmn stated his view tbat tbe model boundaries are a 
consideration but are no longer inlportant. He noted tbat tile legislature 
did not follow tile constitution when it set up the unorganized borough as 
the areas tberein do not have common interests. He stated tbat tile model 
boundaries were set up on the basis of tilings such as fish & game 

... - DDillldatieirancnederal boundaries tbat may not reallyapply:435 

20. 

21. 

22. 

Milce Houts, the KGB Director of Administrative Services, testified tbat: 
ilie KGB has tbe administrative services and accounting functions to 
handle the annexation; the last budget cycle the KGB initiallv did not 
include NFR funds because tbey iliought iliere would be none and tben 
they got tbe word from Washington D. C. at tbe last minute that tbere 
would be NFR funds for anotber year; so, it is nice to have NFR funds but 
ilie KGB is not totally relying on iliem.436 

Robert Boyle, Superintendent of ilie Ketchikan Gateway Borough School 
District (KGBSD), testified iliat: ilie KGBSD could "readily 
accommodate" the annexation of Hyder from a fiscal and staffing 
standpoint; but, it would be challenging in ilie near term from a cultural 
perspective; and, he thinks it would take a "long tinle for tbat process to 
heal itself.,,437 

Brett Hiatt, KGB Assessment Department, testified. He described tbe 
steps his Department had taken to prepare for tbe proposed armexation. 
He also testified that: tbey have counted some 180 private properties in tbe 
proposed area; tbe properties are mostly remote cabins and single family 
dwellings; tllere are also lodges, mining claims, vacant land, and federal 
land leases; tbe current KGB boundaries have some 1,300 such properties; 
and, tbe Departrnent has a plan in place as to how to proceed if the 
armexation is approved.438 

434 Tr. 138-39. 

m Tr. 140-41. 
'136 Tr. 141-43. 
437 Tr. 144-45. 
438 Tr. 145-48. 
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23. KGB attorney Scott Brandt-Erichsen testified.439 He testified that the 
current situation is different than that in 1998 because: the LBC has 
different regulations:44o the KGB has provided more pertinent information: 
the position of the DEED has changed: more is known about the history of 
incremental growth towards model borough boundaries: and. the LBC 
staff is not being ordered to follow a political agenda.441 He discussed 
each of these points. 

With respect to the regulation changes, he testified:442 

A. 3 AAC 110.180 was anlended in 2002. 

B. 3AAClI0.190(b)Wasamendetiin2002. The "focus is [now] on 
whether that are enough resources to provide services to the new 
borough within the proposed boundaries if either it includes 
noncontiguous area, or excludes an enclave. ,,443 So it is now clear 
that the focus is not on whether the excluded area is left with 
adequate resources, but rather whether the area being included has 
the land and water necessary to provide the services. 3 AAC 
11.190(a) describes what is adequate land and water. You are 
looking at whether excluding an area will hurt the included area. 
Hyder (and Annette Island) are not needed to provide suffIcient 
land and water to allow for the full development of essential 
borough services on an efficient and cost effective level within the 
KGB. 

"The Hyder annexation is not terminal.,,444 A petition could be 
submitted by Hyder residents, the KGB, the legislature, DCCED, 
or citizens. It is unlikely that a petition would be filed to create a 
city of Hyder as one of the standards would be whether the needed 
services could be met by an existing borough, the services could be 
so met, and the borough would be the KGB. 

C. 3 AAC 110.200 has changed. The important change is that in 1998 
the LBC had to evaluate a list of seven factors. Since 2000 there 
are ten listed factors, and annexation by legislative review is 
appropriate if anyone of the ten applies. When the impacts on 

m Tr. 149-171. 
440 Chair Ketchum ointed out that the LBC had to follow the re lations in effect when th 
petition was filed. not as subsequently amended. R. 152-53. 
<n Tr. 151. 
442 Tr. 153-61. 
443 Tr. 155. 
<4, Tr. 157. 
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affected local governments is considered, the focus is on whether 
the annexation will impinge on services that the other government 
is providing witbin the affected area. There no longer is balancing 
against the State's interests. 

With respect to the KGB being more infOlmed about the process, he 
testified: the KGB made an error in setting the Hyder boundary in 1998 
(used a waterway boundary then); the KGB has presented more evidence 
and talcen a closer look at Hyder, interacted more with people in Hyder; 
the DEED now supports the KGB's petition; and, the KGB has learned 
more about the history of annexations, in particular the history of 
incremental expansions (he provided several exarnples).445 

With respect to the "political agenda" point he testified: 

"In 1998, the LBC staff was directed by the department supervisors to 
justify rejection of the Ketchikan Petition. Larnar Cotton, then Deputy 
Commissioner, told the Ketchikan Daily News that he was the one that 
directed staff to reject the petition. He said he made the 1998 decision to 
not recommend approval of Ketchikan's petition, even though he knew 
that staff supported the petition .. 

Interestingly. a big part of the basis was the issue that the Commission in 
1999 found was not relevant. the timber receipts. Mr. Cotton and the 
administration ... wanted to elevate revenues from timber receipts above 
constitutional considerations. in whether a petition should be granted. It 
was in conflict with prior petitions, such as the 1997 Yalrutat expansion, 
where the State's best interest, in the fulfillment of constitutional 
objectives of maximum local self-government outweighed the concerns 
over impacts of changes in timber receipts. Yalrutat ended up getting a 
significant gain in timber receipts. The quote, blown up from the 
Ketchikan Daily News article where it appeared on October 30, 2007.,,446 

NFR receipts are speculative. They have been significantly higher and 
significantly lower than they are now. Also, Craig has a 7.5 million 
school budget of which less than 2% is from NFR funds. The most 
significant reduction that would be experienced by any of the affected 
entities is 5%. Right now, Congress is approving NFR funding on the 
basis of year-to-year stop-gap measures. Perhaps a bigger question is 
what the Alaska legislature will do in response to the Institute for Social 
and Economic Research (ISER) report. It has implemented v.; of the ISER 
formula, which resulted in a $264,000 increase for Craig. Craig will 

445 Tr. 161-63. 
446 Tr. 163-64. 
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'48 

'1'19 

24. 

receive about $600,000 if the entire formula is adopted. But this is not a 
basis for making long-term decisions about where a boundary should be. 
You cannot predict legislative appropriations from year to year. 447 

With respect to the constitutional standards, there are three: maximizing 
local self-government; minimiziog the munber of local government units; 
and having government units that embrace an area and population with 
conunon interests to the maximum degree possible. The first two are from 
Article X, § 1 and the third from Article X, § 3. The DCCED reports 
concluded that all three are met. 

Maximizing local self-govermnent does not require that a petition be 
. rejecfed if itdbesnot include aUofllieTerritDfyit cbtlld.If so. the Denali 

Borough would have had to include Nenana. The standard encourages the 
creation of boroughs and it is met if more of the State is included in an 
organized borough. The standard is discussed in 1I1obil Oil Corp. It is a 
directive for maxirmun local self-government, not maximlun local 
government. 

The first directive is balanced against the second. The exclusion of Hyder 
is neutral with regards to local governmental units. One of the new 
regulations that does not apply. but can be looked to as persuasive 
authority. is 3 AAC 110.9801 (2), which provides that this standard is met 
if the proposal would expand local government to portions of the 
unorganized borough. 

The third standard does not require the inclusion of all areas in a borough. 
It does not prohibit enclaves. Hyder and Annette Island should be 
excluded as enclaves because each has its primary economic relationship 
with separate sovereign jurisdictions (Canada and the U.S. government). 
Annette probably has closer ties to Ketchikan than Hyder. In the big 
picture, the question is whether the area to be added has a need for 
government services. The KGB believes it does.448 

Metlalcatla Council member Bill Wilson testified that: Metlalcatla has 80% 
unemployment; its cannery and mill have shut down; the cold storage 
remains open and expanding tile southern boundary will allow its 
fisherman to catch more fish, which would increase the volume of fish 
handled by tile cold storage and fresh packing facility; and, their 
expansion efforts would be hampered by the KGB annexation proposal.449 

Tr. 164-66. 
Tr. 166-70. 
Tr. 173-74. 
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26. 

27. 

28. 
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Metlakatla Council member Jeff Moran testified tllat: he is a Fish & 
Wildlife biologist who has lived tllere for nearly 17 years; few Metlaktala 
fisherman have limited entry permits because most fished in the exclusive 
Metlakatla fisheries (within 3,000 feet of Annette Island) and tllOse efforts 
did not qualify for permit points; their fisherman cannot afford to buy 
permits; and, the requested southern expansion will increase their fishing 
grounds and decrease the chances of their fisherman inadvertently fishing 
over the line into State waters and being cited.45D 

The City of Wrangell called Carol Rushmore, who testified that: Meyers 
Chuck came to Wrangell when it felt threatened by tlle KGB petition; 
Wrangell looked at the ties between the communities and concluded they 
were a good fit; so; they seelcto include-Meyers Chuck, but only if Meyers -
Chuck has no other option.451 

Brett Agenbroad, the Superintendent of the Annette Island School District 
commented. He asked that tlle LBe take the full 90 days possible to 
decide this matter. He stated: "In America, we have what is called a 
reasonable man or a cOl11l11on man litmus test on a lot of legal issues, and I 
think there's a very real perception, whether its true or not, of a conflict of 
interest with one of the former LBe staff, which is now the new City 
Manager, and I would respectfully request that the Commission foml an 
independent investigation into these, I believe, real perceptions of tlle 
common man of a conflict of interest in the reversal of a position from the 
1999 LBC statements on the constitutionality of this petition excluding 
Hyder." He also questioned how the pertinent standards could be met if 
Hyder were excluded. And he stated that Annette Island is witllin the 
KGB's model boundaries, and it is also a federal sovereign.452 

J oannie Leishohn cOl11l11ented that it appeared to her that not much had 
changed since 1999, and she asked the LBe to talee tlle time to consider 
the 1999 Decision.45J 

Chair Ketchum stated that he would like to hear from somebody who 
might address why such a big issue was being made of the impact of the 
Ketchikan Petition on NFR's but not with respect to the Wrangell Petition. 
Mr. Agenbroad responded that in his view it was a question of 
proportionality and the Wrangell borough would be much smaller. The 

Tr. 175-82. 
Tr. 182-84. 
Tr. 186-88. 
Tr. 188-89. 
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KGB is taking land that represents 22% of the NFR funding in order to 
service 24 people.454 

Sherrie Hayward of Metlakatla commented that the right constitutional 
decision was made before, the LBC has a certain amount of time to make 
the decision, and she asked that they take everything into consideration.455 

Commissioner Chrystal then stated: "I think some people are thinking 
that we just got all this information this morning. A lot of this 
information that we've dealt with, we've had for months. I know I 
have personally read through thousands and thousands of pages of 
documents over the last couple of months. So it's not as if we're 
malting a rush decision;uaitdwe just got all this thismorning;-and­
tomorrow we're going to make a decision, We've been dealing with 
this stnff for a long time, And going back to 1999, just because a 
decision was made in 1999 doesn't mean it is right today. It doesn't 
mean it is wrong, but it doesn't mean it's right, because every 
decision, no matter whatwe do in life, changes as we go along. It can 
be bad or it could be - - it may be that it is the right decision, But, I'm 
just saying that we've been dealing with this for quite some time now. 
,,456 

Jeff Perez commented that the LBC could not change the borders to Indian 
lands under the Alaska Constitution and that this is what the LBC was 
being asked to do.457 

Debbie Jolmson commented that she did not understand how the LBC 
could approve a petition now that was rej ected in 1999. She disputed 
some of the DCCED infoID1ation about Meyers Chuck in both the 
Wrangell and Ketchikan reports. She stated that they did not want to be 
annexed. She noted that Wrangell had done a better job of communicating 
with Meyers Chuck than Ketchikan did. She asked that the LBC not rush 
. d .. 458 Its eClslOn. 

Jim Van Altvorst commented that: the LBC is facing a dilemma because it 
made the right decision in 1998/99 on the same issues and now its staff 
reports are 180 degrees different from what they were then; he wondered 
what would support tins change; he asked the LBC to carefully review tile 
1999 Decision and then ask "what. if anything, could reasonablv support 
the change proposed in tile staff's 2007 final report ... ": and, the LBC 

Tr. 189-91. 
Tr. 191-92. 
Tr. 192-93. 
Tr. 194-95. 
Tr. 195-202. 
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should not decide the Petition the next day. but should take the time to 
fully consider what they heard during the hearing.459 

Chair Ketchlun noted that one reason the Decisional Meeting had been 
scheduled for the next day was the impending legislative session and 
another reason was his travel schedule. 460 

Jolm Bolling commented that: he is appearing on behalf of the City of 
Craig and the POWCAC; this is essentially the same petition as the 1998 
petition; the same constitutional standards apply; the LBC's 1999 
Decision was based on "a good report by staff. It's a report that had no 
cloud of apparent conflict of interest ever brought up to it, unlike the 
situation-facin:g-today-=-thanhe-J:;BC-is-facing;"-the -LBCshould-talce-the -
full 90 days to consider the matter; they should ask the KGB if it would 
hold the other communities harmless with respect to the NFR's if it truly 
is not a reason for its Petition; the Wrangell Petition is for incorporation 
and has merit; he aclmowledged that in 1999 the LBC said NFR's were 
not relevant but stressed that the 1999 Decision needed to be taken as a 
whole.461 

James Stanley commented that it appeared that neither the KGB nor the 
DCCED had consulted with native people about the KGB's proposed 

• 46'J annexatIOn. -

Terral Wanzer commented that: he owns property in Meyers Chuck; his 
fanllly is a long-time Alaska family; annexation should be a matter of 
choice; and, he signed the petition to have Meyers Chuck join the 
Wrangell borough but if being an enclave was a possibility he prefers that 
option.463 

Carol Brown from Meyers Chuck commented that: neither the KGB nor 
Wrangell really want Meyers Chuck; Meyers Chuck wants to remain in 
the unorganized borough; if the LBe deletes Meyers Chuck nobody is 
going to complain; and, the LBC staff seems to be the only one pushing 
this. She also commented: 

"On July 31st I called Dan Bockhorst on behalf of the Meyers Chuck 
Community Association. I asked him what it would take to get him to 
reconsider his recommendation that Meyers Chuck be annexed and there 

459 Tr.202-05. 
24 460 Tr. 206. 

25 
461 Tr.206-10. 
'" Tr. 210-11. 
463 Tr. 212-14. 
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would be an isolating enclave for Hyder. He told me, make an equal or 
stronger case, and if we did that, he would have to reconsider his 
recommendation. I went on, and I asked for technical assistance. It's 
something that his department is obligated to provide to communities, 
such as Meyers Chuck. He said he'd just given me 24 minutes of 
technical assistance, and he was the oaly who could provide it. He didn't 
tell me he was seeking the managerial position in Ketchilcan at that time. 
I-Ie led me to believe that he would be the one writing the final report. 

We did malce the case. It's appended to this final report ... It shows that 
for every single criteria, his recommendation isn't justified. And in doing 
tins, I learned tilat Hyder was the fatal flaw in tile earlier petition you 
denied. The LBe made tile constitutionallycorrectdecisiorr' in -denying 
the petition in 1999. There weren't any objections. 

If you accept Mr. Bockhorst's recommendation now, there would have to 
be a complete change in the Constitution. Was there? When did tins 
happen? 

Also, the LBC - you - would have to completely reverse policy decisions 
about enclaves. Did this really happen? 

You should know that that there's nothing short-term about a Hyder 
enclave. It's terminal. .. 

I agree with everyone today that says don't rush your decision.,,464 

She added that she spoke with Mr. Bockhorst on July 31 51 at 9:32 a.m.465 

Dan Higgins commented that: he had come to the meeting thinking that 
the LBC was already pre-disposed to approve the annexation but he can 
see tilat this is not the case; he is from Meyers Chuck; Meyers Chuck and 
Ketchikan have different pln10sophies, Ketchikan is a tourist town and 
Meyers Chuck is not; and, he realizes that tile LBC has a difficult decision 
to malceand that someone is going to be uohappy no matter what the 
d 

.. . 466 eClslOn IS. 

Glen Rice commented that: he is from Meyers Chuck and has owned 
property there for 36 years; Meyers Chuck has a community association 
and has marlaged to meet the community's needs on their own; only 25% 
of the homeowners in Meyers Chuck live in Ketchikan, not over 50% as 

Tr.216-18. 
Tr. 219. 
Tr. 219-21. 
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reported; and, the residents of Meyers Chuck prefer to remain in the 
unorganized borough but if they have to be in a borough they prefer to be 
in the new Wrangell borough.467 

42. Katherine Peavey commented: she is the postmistress in Meyers Chuck; 
she has lived there for 47 years; and, they prefer to remain in the 
unorganized borough but if they have to be in a borough they prefer to be 
in the new Wrangell borough.468 

43. Joni Kuntz commented that: she is a member of the Craig City Council; 
she has lived on Prince of Wales Island for 32 years; she previously served 
on the Craig School Board; the proposed annexation would adversely 

44. 

45. 

46. 

. affect the schoois-and-Toads-on-the-Island;--the KGB -is doing this to 
increase its share of the NFR's at the expense of the other recipients; the 
KGB and the City of Ketchikan should consolidate first before attempting 
to add new territory to the KGB; and, she wonders why Hyder is not 
included while Meyers Chuck is, when Ketchikan has nothing to offer 
Meyers Chuck. 469 

Craig Mayor Dennis Watson commented that: the process in the past has 
been extremely flawed; he "watched in horror while this Commission 
dealt with the Skagway issue;" "this proceeding has an aura of conflict all 
over it, because of people that were involved in that issue too;" "I get the 
distinct feeling tonight from listening to comments from Commission 
members that maybe the decision's alreadv been made;" and, Wrangell is 
trying to fo= a borough, not increase a borough, while Ketchikan is just 
trying to get money at the expense of all of the other communities.47o 

Ronald Erickson commented that: the KGB proposal does not satisfy the 
applicable standards; it is detrinlental to the State due to the NFR 
.. d . th H d I 471 sltuatlOn; an ,It creates eyer enc ave. 

, 

Valerie Steward commented that: she is from Klawock; the proposed 
annexation would be devastating to her community, Prince of Wales, and 
the surrounding areas; the proposed annexation would only benefit 
Ketchikan; and, she thinks one issue is whether Prince of Wales should be 
part of the KGB, it should not.472 

Tr.222-24. 
Tr.225-26. 
Tr. 228-30. 

<70 Tr. 231-33. 
471 Tr.233-34. 
472 Tr. 235-37. 
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Janice Bush commented that: she is a Klawock resident; she is President 
of the Prince of Wales Chamber of Connnerce; all of the communities in 
southern Southeast have suffered from the decline in the timber industry 
and decrease in tinlber receipts; the NFR loss that would result from the 
proposed annexation would be substantial; Island residents spend a lot of 
money in the KGB and it is hurtful that the KGB is trying to do tills; and, 
she supports Meyers Chuck's efforts to remain in the unorganized 
borough.473 

Neva Robertson commented that: she lives in the Klawock area; she has a 
child in school in Klawock; Ketchikan should not be permitted to steal tllls 
land and provide no services; and, ilie KGB does not have ilie right to 
annex any larid on Pr[nceorWalesISfancC6:ranYwhereelSe~474-- ............. . 

49. Sonnie Anderson commented that: she lives in Craig and works in 
IGawock; she has lived on Prince of Wales Island for 39 years; ilie KGB 
proposal would have a devastating impact on Island communities; ilie 
proposal is motivated by greed; Island residents provide significant 

. fmancial contributions to ilie Ketchikan economy; iliey should remain 
good neighbors; and, she urges the LBC to follow tile Constitution and be 
consistent with its prior decisions.475 

50. Ellen Clark commented iliat: she is ilie President of ilie IGawock School 
Student COlllcil; IGawock students universally oppose ilie KGB proposal; 
and, iliey believe ilie annexation will have resounding negative impacts on 
ilieir school and community, and oilier Prince of Wales Island 
communities. 4)6 

51. Kelly Larson commented iliat: she lives on Prince of Wales Island; she has 
children who attend school in Klawock; and, she opposes ilie proposed 
annexation due to ilie NFR financial inlpact.477 

52. Homer Mills commented tlmt: he works for ilie Klawock School District; 
his son attends school iliere; and, he opposes the proposed annexation 
because of tile NFR financial impact.478 

m Tr. 238-40. 
474 Tr. 240-41. 
475 Tr.241-44. 
476 Tr. 245-46. 
477 Tr.247. 
478 Tr. 247-48. 
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54. 

55. 

56. 

57. 

58. 

Don Marvin commented that: he is the Mayor of Klawock; the loss of 
NFR's will affect them drastically as they have a small tax base; so, the 
City ofIUawock opposes the KGB annexation proposal.479 

Webster Demmert commented that: he is President of the IUawock 
Cooperative Association; he is spealcing on behalf of his Tribe; this is 
about the money; and, it is also about the people who would be adversely 
affected by the loss of the NFR funds. 48o 

Sabrina De=ert co=ented that the loss of NFR funds will severely 
. . d . . Kl I 481 IIIlparr e ucatIOn 111 awoc c 

Debbie Reed commented that: she is a member of the Thome Bay City 
Council; the City has passed a resolution aslcing the LBC to denv the KGB 
annexation petition: and. the proposed annexation will hurt the schools 
and small cornmunities on Prince of Wales Island482 

William Dnkel co=ented that: he represents the Gustavus City Council; 
boroughs are supposed to help improve people's lives and this proposal 
would not do so because of the impact on NFR and PIL T funding; 
Gustavus would lose 43% of its annual budget; and, the proposal would 
still leave the State providing education in Hyder.48J 

Mr. Brandt-Erichsen commented during his closing, in part, that: the NFR 
impacts are overstated - the loss to Craig would be 1.7% of its budget, to 
IUawock 1.6% of its budget, and to the Southeast Island School District 
2.56% of its budget; the 1998 KGB petition was denied because the KGB 
declined the LBC's offer to include Hyder and Meyers Chuck in exchange 
for approval; the KGB has now included Meyers Chuck and there are 
stronger reasons now for excluding Hyder - its connections with Canada 
are stronger and its connections with the KGB weaker, the State ferrv no 
longer goes to Hyder - the other proposed ferry service never happened; 
the areas included within the petition need government services; if Annette 
Island's expansion efforts are not successful then there would be an odd 
enclave, and the area in question is used by co=ercial charterers from 
Ketchikan; all three Constitutional standards have been met; the Southeast 
Island School District would be hurt more if Hyder was included as it cost 
the State $150,000 to educate the students in Hyder but it would cost the 
State $300.000 under the state funding fommla if it were in a borough; 

479 Tr. 249-50. 
480 Tr. 250-51. 
481 Tr.252-53. 
4B2 TT. 253-54. 
4BJ Tr. 254-57. 
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60. 

61. 

and, the other criteria have all been satisfied; and, the LBC told the KGB 
in 1999 that Meyers Chuck should be in the KGB, they agree and included 
it, if the LBC believes it should be in the Wrangell borough the KGB does 
not object.484 

Mr. Brennan commented in his closing that: he is there only to address 
Meyers Chuck; and, if Meyers Chuck should be in a borough it should be 
in the new Wrangell borough rather than the KGB for several reasons.485 

Mr. Wilder commented in his closing that: Metlalcatla is only asldng that 
the annexation not include the water areas tlmt it is trying on the federal 
leveLto ad.cl tothe Annette Island Rese!Ve irl'<Jrderto increase thefishing 
opportunities for its residents, though the new area would be non­
exclusive so it would not affect tile Ketchikan charter fleet; and, inclusion 
of this water area will malce it more difficult for the Metlaleatla request to 
be approved.486 

Mr. Caffall-Davis, maldng the closing statement on behalf of Hyder, 
stated that: Hyder opposes being annexed now, or in the future; "we don't 
fit with the Ketchikan Gateway Borough. We're a very small, very rural 
remote village. I need to point out that we're not growing like Meyers 
Chuck says. Actually, we're in a severe downturn, and it's looldng very 
bad. And the future - two years from now. we may not have enough 
children for a school. Most of the children in that family· of 14 that I 
mentioned who moved here from Tennessee prefer home school ... The 
Bradfield Connector Road is a road that the Canadians and Americans 
have been talldng about building to Wrangell from the Mainland. And 
because of our falling dollar again and the high gold prices, the talle is 
evermore grown, and it's a very lileely possibility. And I would ask you to 
imagine if you can for just a minute, what would happen to Southeast 
Alaska if you had two communities in close proximity with roads 
connecting them? It's huge. We would have more in common as a town 
with Wrangell at that point than we ever would have with ... Ketchilcan"; 
and, that he agrees the State should be divided into boroughs - organized 
and uoorganized, and Hyder should remain in the latter until it decides it 
wants to join a borough, which would likely be the Wrangell or a Prince of 
Wales Island borough.487 

484 Tr. 258-67. 
m Tr. 267-73. He discussed the reasons .. 
'lB6 Tr. 273-77. 
487 Tr. 277-85. 
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62. Mr. Brandt-Erichsen's rebuttal focused on Metlalcatla. He argued that the 
KGB was pursuing the annexation precisely so it could have a seat at the 
table concerning areas, such as the Duke Island area, that affect it4SB 

63. Chair Ketchum noted that: "this is a very difficult decision"; they will 
address Wrangell first the next day and then Ketchikan; and, they will go 
into the evening if necessary to conclude the matter if possible.4s9 

Commissioner Chrystal commented that: he is a 44 year Alaska resident; 
he has lived in Barrow, Yalrutat, and Valdez; he understands small towns: 
he has decades of service as a school board member. a city council 
member. and a city mavor: they are not "up here trving to screw over 
anybody"; they are just citizens appointed to do a job and they will do the 
best job they possiblycan;-tlieyk:r:iowtIiey-c-aiiri6Tplease everyone; and, . 
they have laws and regulations they must follow - it is not a popularity 
contest.490 

Commissioner Wilson commented that: he echoed Commissioner 
Crystal's comments; he is of two minds at the moment and does not lmow 
which way to go; he has always lived in the unorganized borough and is 
reluctant to force anybody into any form of government; but he realizes 
that there are times it is necessary; he hopes that whatever they decide is 
consistent with the wishes of a maj ority of the people, though he lmows 
that is not always what happens; and, he didn't realize until then how 
tough the job was.49

! 

The LBC convened its Decisional meeting on the KGB Petition on November 7, 

Commissioner Harcharek noted that he had left the proceeding tlie prior day early fo 

medical reasons but had listened to the recording of the portion he had missed.492 

Chair Ketchum noted that in his view there were three issues: Meyers Chuck, th 

water area south of Annette Island, and Hyder. I-Ie noted that the LBC had decided in the contex 

of the Wrangell petition that Meyers Chuck would be in the Wrangell borough. 

4BB Tr. 285-87. 
23 <B9 Tr. 289. 

490 Tr. 289-90. 
24 m Tr. 290-91. The hearing record also included written comments from Mr. Unkel, Ms. 

Anderson, Ms. Clark, Ann James, Adrian LeCornu (Hydaburg Administrator) stating opposition 
25 due to NFR situation. . 

492 Tr. 3-4. 
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1 Island Reserve water matter was discussed. The Commissioners voiced the view that the wate 

2 south of the Reserve should not be deleted from the KGB annexation petition.493 The discussio 

3 
hlrned to Hyder. 

4 
Chair Ketchmn noted that many of the spealcers who opposed the KGB 

5 
annexation focused on Hyder because they realized that Hyder was the way to retain the NFR' 

6 

as the LBC had "determined some tiroe ago" that the NFR issue was "irrelevant. ,,494 He state 
7 

-------------------- - -- ---- -----

his opposition to Hyder remaining an enclave forever. He asked for a motion to include H der in 
8 

9 
the KGB boundaries. Commissioner Chrystal so moved. Commissioner Harcharek seconded fo 

10 purposes of the LBC being able to discuss the matter.495 

11 Commissioner Chrystal stated that he was "still waiting to be convinced" tha 

12 Hyder should remain an enclave.496 

13 Commissioner Wilson expressed concerns about leaving Hyder as an enclave. 

14 noted it eventually would be part of something and Ketchikan was the closest area. I-Ie als 

15 noted that he was concerned that the people of Hyder were opposed to being annexed and had no 

16 
say in it. He also expressed concern that if the annexation were approved the KGB would b 

17 
receiving a lot of money and would not be providing services in the rural areas. He concluded 

18 
that he would like to hear more discussion.497 

19 

Chair Ketchum stated the belief that the KGB could use the additional money to 
20 

21 
begin to formulate a plan for services that could be provided to Hyder. He noted that "it's reall 

22 
a hard one because they are disconnected from everybody from the most part other than Stew 

23 

24 "3 Tr. 4-7. 
'" Tr. 8. 

25 '95 Tr. 8-9. 

'" Tr. 10. 
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1 and at the san1e time I see a need for some organization there of some kind, and some plmmin 

2 or, or some services. Although they may not want it - We've had a lot of boroughs that hav 

3 
been pushed into it that didn't want it and then after we got it we were happy that we were' 

4 it. ,,498 

5 
Commissioner Chrystal noted that there had been changes in State law since 199 

6 

and that a lot of people were confused by the Hyder situation.499 Ms. McPherren commente 
7 

-- -- ---- ---------------- --- --- ------- --------------- --- -----

that there had been significant changes made to the LBC regulations in 2002, which Mr. Brandt 
8 

9 
Erichsen had addressed during the November 6ti1 hearing. 500 

10 
Chair Ketchum stated concern with Hvder remaining as an enclave, pmticularl 

11 with the State paying to educate its students. He also stated the belief that it was in the State' 

12 interest to get more of the unorganized borough into organized boroughs so education and othe 

13 funding could be done at the local level. 501 

14 Commissioner Harcharek said he also did not want to see Hyder left as an enclav 

15 and said he would include Hyder in the KGB. 502 

16 

17 

18 

497 Tr. 10-11. 
19 49B Tr. 11-12. 

20 

21 

22 

23 

24 

25 

499 Tr. 
500 Tr. 13-14. Ms. McPherren advised that there had not been much in the way of change wi 
respect to the pertinent Alaska statutes, but that: 

"There were significant changes to your regulations though. I think in 2002, the 
process started in 2000 following the previous Ketchikan armexation. I believe 
Scott Brandt-Erichsen addressed that yesterday. [Commissioner Chrystal: 
"Right"] But there were significant changes to your armexation regulations 
following that 1999 ... But there were substantial changes ... to your armexation 
regulations in 2002 following the 1999 Ketchikan decision." 

501 Tr. 15-16. 
502 Tr. 16-17. 
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1 Commissioner Wilson noted that: the DCCED staff recommended approval; they 

2 do not seem to have a problem reconciling it with their 1998 decision; and, he favors leaving i 

3 
as an enclave "being they are so far and so disconnected from this community . . . the idea oj 

4 
portioning people into a borough when they're so far away and so disconnected with hardly any 

5 
transportation 1in1(s or anything else tillS doesn't sit too well with me. I don't like the idea of ar 

6 

enclave either but that's my feeling on it".503 
7 

- ----- ---- --- ---- ----- --- ---- ----------------- ---

Chair Ketchum stated that he understood the remoteness concern and that the 
8 

9 
KGB "certainlv gave a compelling reason for not to include it but in actuality I felt like it was 

10 
more of a reason to include it Witll the British Columbia and give it back to British Columbia i, 

11 tllat was what they were initially or not. "S04 

12 Ms. McPherren stated that she wanted to clarify DCCED's oosition. DCCED'E 

l3 I oosition is that Hvder onlv be excluded in the short-term. You can direct DCCED to forward an 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

annexation oetition if the KGB does not file one. The KGB suggested it was a short-term 

exclusion. The LBC "could put a finite time period on such exclusion."so5 

Commissioner Wilson moved that, if the motion on the floor failed, that tile KGB 

Petition be approved with a five year period for Hyder to become part of the KGB.sOG 

Chair Ketchum stated that: he would have another similar motion if tile motion or 

the floor fails; he did not want to see a tllird hearing on Hyder; he wanted some finality on the 

Hyder issue; and, he sees that Hyder had tourism potential as the premier brown bear viewing 

503 Tr. 18. 
504 Tr. 18-19. 
505 Tr.19. 
506 Tr. 19-20. 
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spot in the world and the KGB could provide Hyder with extensive related assistance. He also 

noted that: the KGB was bringing in new talent 

"a person with such expertise in municipal government and economic 
development that you'll be absolutelv amazed. He has changed people's heads 
time and time again. People that have disliked him previous times and have 
turned to really fmd that his knowledge and honesty is impeccable. Georgianna 
being one of those people as a matter of fact. And I just, I cannot really express 
how good of an expertise they have and how much he is going to help this 
borough and I think he would be able. to help Hyder extensively if they were 
included within this borough."s07 

Commissioner Wilson stated that: he was "starting to lean a little bit here; it i, 

obvious that down the road Hyder could only go one place, the KGB; future Commissions will 

not leave it out there as an enclave forever; he does not know whether they should do it [include 

Hyder] today; and, "I am starting to lean a little bit but - at least I can see the logic of it."sOB 

The nuestion was called on the motion to include Hvder. The motion failed on a 

2 to 2 vote Commissioners Wilson and Cbrvstal votin<r no and Chair Ketchum and 

C .. H hI· 509 Olll1IllSSlOner arc are c votmg yes. 

Chair Ketchum stated he would like to talce a brealc so he could work on thf 

language of the next motion. There was a "pause". Chair Ketchum stated, as a possible motior 

by one of the Commissioners, that: 

"I move that the KGB annexation of Hyder within the next five years if it does 
not, the Commission should request the Department of Commerce and 
Community and Economic Development in consultation with the Department of 
Education Early Development to develop a petition to propose such an annexation 
with the Commission - in accordance with the Commission petition required and 
standards a borough annexation. 

5" Tr. 2l. 
SOB Tr. 22. 
509 Tr. 22-23. 
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So let me read tlIis again ... I move that the KGB annexation of Harder - Hyder 
within the next five years. If it does not, meaning if they do not, KGB, the 
Commission should request the Department of Commerce Community 
Economical Development in consultation with the Department of Education and 
Early Development to develop a petition to propose such annexation in 
accordance with the Commission's petition requirements and standards for 
borough annexation. So that basically means that we would be going forth to the 
Department of Ed and the - DCCED would be going with the Department of Ed 
and having Ketchikan - they would form the petition to amlex it. And that would 
be within the five year period and to give I guess, Hyder a little time to adapt or 
whatever the case may be. ,,51 0 

.. ·Comssioller Chyrsi<il asked Mi McPherrenif that . exact wording wa 

appropriate. She responded that they may want to talce a brief brealc to work on the language. 

She also noted that it would not be the DCCED that would be working on such a petition. Th 

LBC took a brealc. 5JJ 

it. 

When the hearing resumed, Ms. McPherren read the proposed motion: 

"While I conclude that the KGB proposal before us justifies the short term 
exclusion of Hyder from the - - Borough's boundaries I'm also concerned that the 
length of such short term exclusion might become indefinite. I strongly 
recommend that the Ketchikan Gateway Borough propose annexation of Hyder 
within the next five years. This is particularly important in view of its National 
Forest Receipt's revenues during that time period. If the KGB does not file such 
an annexation proposal, the Commission should direct DCCED in consultation 
with the [DEED] to develop a petition to propose such annexation in accordance 
with the COmnllssion' s petition requirements and standards of the borough 
annexation."S12 

Commissioner Harcharek made the motion and COmnllssioner Wilson seconde 

Commissioner Chrystal stated that this was a good compromise, he noted he had vote 

against the previous motion to include Hyder but it is obvious that "somewhere down the road 

Hyder is going to be included in the KGB" as there is nowhere else it could go and it cammt sta 

m Tr. 24-25. 
511 Tr. 25-26. 
512 Tr. 26-27. 
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an enclave forever. Commissioner Wilson said it was a compromise he could support though h, 

still did not want to force Hyder into the KGB. He noted it would give Hyder some time tc 

adjust. He also noted that people, particularly those on Prince of Wales Island, are not happy 

about the NFR situation but he hopes they understand "that's not one of the requirements that we 

have to even look at by regulation." Chair Ketchum said that he also was concerned about th 

NFR situation. But he noted that it is a disincentive to borough formation and it is irrelevant tc 

Legislature.5lJ 

Ms. McPherren stated that the motion was: 

" ... that the KGB propose annexation of Hyder within the next five years and if 
they do not, that the Commission should direct DCCED to consult with the 
Department of Education to develop a petition to propose such annexation.,,514, 

The motion to amend the KGB petition passed unanimously.515 

Commissioner Chyrstal noted that there were eleven standards, which they could 

read and vote on individually but he thinks all are answered in the affirmative. He moved tha 

the amended KGB Petition be approved. Commissioner Wilson seconded the motion.516 

Chair Ketchum observed that the only complaint about the KGB Petition was tha 

it did not include Hyder, which means the KGB would receive additional NFR's without paying 

for the Hyder school. He agrees that all of eleven of the standards have been met.5I7 

Commissioner Chrystal commented that he lcnows that "the folles on Prince oj 

Wales Island are very unIlappy" about the NFR situation, but it is not relevant to borougb 

Sl3 Tr. 27-30. 
514 Tr. 30. 
515 Tr. 30-31. 
515 Tr. 31-32. 
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fonnation and he hopes they work with the Legislatnre to address their funding issues.518 Chai 

Ketchum noted that Craig and IUawock could reduce expenses by combining schools since they 

are so close to each other.519 

Commissioner Wilson noted that he voted against the initial motion because 0 

the eleven standards. He stated the view that he did not think that standard number fow 

(communications. media. transIJortation facilities allow for level of communication necessarv to 

---- - ---------------------- - - -- ------ ----------- -----

develop integrated borough) could be met if Hvder was included. And that he hopes thi~ 

improves over time.52o Chair Ketchum agreed and noted that the KGB had a person coming or 

staff who will be: 

"a very big help in trying to move this forward and in a logical fashion to include 
Hyder into the borough, an absolute expert in dealing with that and will you in 
solving some these standards to include Hyder and malce them a very positive 
annexation for the next incremental armexation to the [KGB]. ,,521 

The motion to approve the amended KGB petition passed unaninlOusly.522 

Ms. McPherren noted that the LBC had an annual report upcoming in the neaJ 

future - the NFR issue will come before them again as she understood Petersburg would be filinE 

a petition - and they may want to point out this issue again to the Legislature. Chair Ketchum 

stated that education was very inlportant and they would do SO.523 

Sl7 Tr. 32-33. 
5lS Tr. 33. 
519 Tr. 33-34. 
520 Tr. 34-35. 
521 Tr.35. 
m Tr. 36. 
m Tr. 36-37. 
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Commissioner Wilson expressed appreciation to all involved, noted that they 

could not please everyone, and expressed hope that things would work out.524 Commissione 

Harcharek expressed similar appreciation.525 Chair Ketchum noted that: 

"we have spent extensive amDtillt of time reading, studying, trying to figure out 
where to go, what to do with things I have in the Ketchilcan petition, my eyeballs 
-I've read so much that I start to look and I've lost my distant vision. . . I 
probably, in this petition alone, have probably put in about 180 hours of time 
reading, trying to malce decisions. I've spent up - I went to bed reading last night 
until about 11 :30 - went to bed - I woke up at 3 :00 o'clock in the morning and 
contInued reading Uritiiwe carrie down here~}i.ist about or iintilI went doWn to 
brealcfast ... I've been pondering this thing for some time. ,,526 

Ms. Bockmon sent an e-mail on November 7, 2007 to the various designated 

Ethics Supervisors, including Mr. Davis, regarding "Guide Addressing Ethics Considerations R 

Seeking Other EmploymentIPost State Employment", and to which she attached the "2007 

Seeking Employ[ment] Post State Employ[ment] Guide". She wrote that they are often aske 

about such issues and noted that there had been 2007 legislative changes to the Ethics Act so sh 

is providing the attachment as an update to her September 2006 advisory opinion.527 

Director Jollie, in a letter528 to Mr. Bolling dated November 17,2007, stated that: 

she is responding to his November 3rd letter; she is m'voking the 10 day el>.'tension provision fo 

responding to his records request under 2 AAC 96.325(d) and explained the reasons why thi 

was necessary; a significant amount of research and copying will be involved, the costs will b 

substantial, and she will provide him with a cost estimate as quicldy as possible; certain of hi 

52< Tr. 37. 
525 Tr. 38. 
526 Tr.38-39. 
527 R. 1423. Neither the e-mail nor the advisory opinion were in the LBC's record. 
528 R. 1462-63. The letter was not in the LBC's record. 
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requests are vague and potentially overbroad; she discussed three such requests; and, she advise 

that certain of the requested info=ation is available on-line. 

Mr. Davis's ethics file regarding Mr. Bocldlorst includes a November 19, 200 

memo to file in which he stated: that day he had received an e-mail from AAG Michael Mitchell 

regarding the City of Craig's November 3, 2007 records request; he understood one of th 

requests was for Mr. Boclmorst's August 1, 2007 memorandum to his Ethics Supervisor, th 

------ . -- - --- -- ---------- ------------------------------------- ---

Ethics Supervisor's response, and any related communications between Mr. Bocldlorst and th 

Ethics Supervisor; Mr. Mitchell asked him to check with Mr. Bocldlorst to see if he objected t 

the disclosure of the same; he did so; Mr. Boclmorst asked him what he thought; he declined t 

provide advice; and, Mr. Boclmorst said he would think about it and get back to him. 529 

Mr. Davis sent a Memorandum53o to Ms. Boclanon, dated November 21, 2007. 

regarding a "Request for Ethics Determination from Dan Boclmorst." He wrote: 

"The following is my written report of my oral advice to Dan Boclmorst. 

On August 1, 2007, Dan Boclmorst ... submitted a Request for Ethics 
Dete=ination. He stated that he was interested in applying for the position of 
Borough Manager for the ... KGB. Mr. Boclmorst is employed in the Division 
as staff to the Local Boundary Commission. One aspect of his work is to work on 
petitions regarding borough ... boundary changes. 

The previous day, I had requested that Mr. Boclmorst discuss the situation with 
the State Ethics Attorney. I was info=ed by both parties that this interview took 
place and that Mr. Boclmorst had received advice ... regarding his appropriate 
course of action while employed by the [DCCED]. As part of that process, the 
Ethics Attorney provided Mr. Bockhorst with a copy of a September 6, 2006 
memorandum from the Ethics Attorney to Linda Perez regarding seeking non­
state employment, which memorandum has been updated with respect to certain 
changes in the Act made in 2007. 

529 R. 1424. The memo to the file was not in the LBC's record. 
530 R.1417-18. What appears to be a draft of the Memorandum is in the record at R. 1419-20. 
Neither was in the LBC's record. 
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In his request, Mr. Bockhorst noted that the Borough has a petition before the 
Local Boundary Conunission for annexation ... He also stated that a petition 
'overlapping a small part ... had been filed by voters in the Wrangell area.' Mr. 
Bockhorst checked boxes on the Ethics Disclosure form indicated that the 
provision of the Ethics Act addressing Misuse of Official Position (AS 39.S2.120) 
and Restrictions on Employment after Leaving State Service (AS 39.S2. 190) may 
apply. The form was accompanied by a four page ... 'Attachment' ... Mr. 
Bockhorst advised that he was recusing himself from any further action regarding 
the KGB annexation proposal as well as the Wrangell petition. 

I reviewed the submitted material and initially determined that this matter raised 
potential post-employment issues and, Ul1der AS 39.S2.240(a), requested a 
confidentiitTa:dvlsoryoplnion from tIie ... DepartmentofIaw. :mdue-course, I 
received tImt opinion. That opinion provides well reasoned and thorough 
guidance on the considerations applicable to Mr. Bockhorst's request. 

I also reviewed the updated version of the September 6, 2006 memorandum. I 
rely on that opinion and on advice from the Department of Law with respect to 
Mr. Bockhorst's disclosure in malting my determination. I concluded that the 
employee's Ul1derstanding and agreement to recuse himself from all matters 
regarding or which concern KGB during his employment by the [DCCED] is the 
appropriate action to address the circumstances .in which a potential violation of 
the Executive Branch Ethics Act could occur during the period while his 
application ... was pending ... and during his remaining state service if he was 
offered and took the position. I discussed my review and determination with him 
during the week of September 4, 2007. 

This determination addressed only the issue of potential Ethics Act violation 
during Mr. Bockhorst's employment by the [DCCED]. It did not respond to 
whether issues under the Ethics Act could be raised or occur post-employment. 
Mr. BocldlOrst is aware that he may seek written advice from the State Ethics 
Attorney regarding specific post-state employment matters." 

Mr. Bolling, in a letter to Director Jollie dated November 29, 2007, briefl 

discussed tIle requests that she had mentioned in her November 16, 2007 letter as being vague 0 

overbroad, advised that he concurred with her approach to the information production, and state 

his Ul1derstanding that DCCED would not incur any expenses without first providing him witI 

h . 531 t e estll11ate. 

531 R. 1464. TIus letter was not in the LBC's record. 
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Director Jollie, in a letter532 to Mr. Bolling dated December 4, 2007, provided 

response to each of the twelve Pnblic Records Act reqnests set forth in his November 3, 200 

letter and she provided research and copying cost estimates. 

The LBC held a Public Meeting on December 4, 2007. The LBC addressed th 

KGB annexation petition. Chair Ketchum stated at the outset: 

"So anyway, I did request that Jeanne add to the petition a statement in 
relationship to DanBockhorst. Itdoes amaze me that aperson who's a salaried 
person fuattheycome on board and they try to do their joba.ild they get somucrl 
criticism and flack from it just because he's trying to do his job. The job is 
forming govermnent. That's what his job is. That's what our job is, to form 
governments. And as I - - my short relationship with Dan has been nothing but 
positive and ethical to the highest degree. Never have I ever heard him express 
his own personal opinions or anvthlng, only his opinions on the law as he 
understood them. And every one of them when he addressed them to me he 
backed them up and also the Department of Law backed 'em up with what he was 
saying. And have never heard anv of his personal feelings or anvthlng in 
relationship to any of the petitions or anvthlng else. And it just really bothers me 
inlmensely to have people trying to come after him on ethical violations and 
especiallv when the record is clear. So I wanted to malce sure we put that record 
in here with all of the dates of when things transpired with Dan's involvement on 
the petition, so and so forth, and to malce that a clear statement on there. And I 
also asked - - I want to - - I would like to have a stronger statement placed on the -
- let's see - - [Ms. McPherren mentioned page 25] 25 was it? Okay, there. On 
our -yeah. Part G is what it was in. I think it was. Yeall, on Part G in the last 
paragraph. ,,533 

Chair Ketchum continued: 

532 R. 1465-68. This letter was not in the LBC's record. 
533 Tr. 55-56. Commissioner Zimmerle was present as the Wrangell petition and other matter 
were also on the agenda. It appears that the LBC had addressed other matters by this time as th 
transcript jumps from page 3 to page 54 and on page 54 Chair Ketchum called the meeting bac! 
to order, noted that the Wrangell petition was being moved down in the agenda, and said "so 
guess that moves us to the Ketchikan petition." This is consistent with the Agenda for th 
meeting, which is included in this part of the record (though it bears no page number - it appear 
to be p. 2 as the transcript numbers jump from 1 to 3 and it is the page between those pages) an 
which reflects that the LBC was addressing administrative matters and hearing from members 0 

the public on matters not on the agenda. When the Chair turned to the KGB Petition. 
Commissioner Zinlmerle said that she would not be participating. The ensuing discussio 
reflects that she remained in the room as an observing member of the public. Tr. 55-56. 
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"Anyway I want ... our statement on the borough annexing of Hyder I wanted to 
add a little bit stronger statement in there that. I would like to add - amend the 
words on - some wording of such to the fact that to have KGB work with the 
Community of Hyder to develop their communications, transportation and 
economic ties .between Hyder and the Borough. And add some additional 
language in there to work with the State in developing these ties. 

And also there is a little bit stronger statement ... directing DCCED and KGB 
6 and DEED ... after five years if they haven't submitted an annexation petition 

that we would direct them to, in fact, do that ... And I would like to have some 
7 kind of that wording put into that Paragraph G. . . but I guess I would like to 
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. e~r1tertama lllotJclIl ()f such thabiaiure t() l1avetllat W()rerIng pUi:ln-fhere.-.--:-~~~~ 

The Commission noted that this was particularly appropriate in view of the 
federal revenues that the Borough will be receiving from the newly annexed area. 
If such a petition is not filed, and this is where I want a couple of wording put in 
there and I guess that wording needs to be really addressed between the two of 
them. 

... And then if such a petition is not filed by the Borough itself that we will direct 
DCCED and DEED in conjunction with KGB to file - to file a petition to annex 
Hyder."s34 

Two Commissioners stated their agreement. Ms. McPherren said she could work on the ne 

language while the LBC considered the Wrangell petition.535 

Chair Ketchum expressed the view that, other than those changes, "I think this i 

excellently put together."s36 Commissioner Wilson asked Ms. McPherren if there were an 

substantive changes "in her writing here that it may be different than what we discussed in th 

hearings and - I don't think so, but ... 7,,537 She responded: "no ... absolutely not ... I've trie 

to, you lmow, clarify everything, questions that you raised at hearing otherwise, you lmow, mad 

assumptions that your conclusions are based on the record before you and that [unidentifie 

SH Tr. 57~59. 
53S Tr. 59~60. 
536 Tr. 62. 
SJ7 Tr. 63. 
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voice 'Right'] ... that's how I wrote it so . Commissioner Wilson said he liked th 

wording conceming Meyers Chuck.539 

Commissioner Wilson asked about the language conceming directing DCCED t 

file a petition to annex Hyder and having other staff persons work on it. Ms. McPherren 

explained that they cannot develop a petition because it comes to them for review and 

recommendation, so it would have to be done by other people in the Department. She also noted 

-that the DEED would lilcely agree to the annexatloi1sIi1c-e-''tiley only bought off on tins Hyde 

enclave for the short term like we did."s4o Chair Ketchum noted that tins was why he wanted th 

language to let the KGB know "that we'll be looking at you" and tllat "Dan, I lmow, lmows tha 

we'll be looking at 'em.,,541 

Commisioner I-Iarcharek moved tllat tile LBC accept the statement of decision a 

written with the understanding tllat it would be amended per tlleir discussion. The motion passe 

unanimously. Chair Ketchum noted that they had moved tile Petition forward with the notation 

that tlley would come back and revisit the changes previously discussed. 542 

The LBC reconvened on the KGB Petition. Chair Ketchum noted that Ms. 

McPherren had made the requested written changes. He stated: 

538 

539 

5<0 

5<1 

5'12 

"In approving a KGB annexation as amended, the Commission directed the KGB 
to file a petition within five years to annex the Hyder area. In that regard, they 
encourage - - the Commission encouraged the KGB to work toward developing 
community - communications, transportation and economic ties between Hyder 
and the Borough, including working with the State to help develop these ties. The 
- tlmt last sentence was the sentence that was added to it. If such a petition is not 
filed tile Commission may committed - - the Commission is committed, it should 

Tr. 63. 
Tr. 63. 
Tr. 68. 
Tr. 68. 
Tr.69-70. 
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be [Ms. McPherren - "committed to directing"] ... Okay. The Commission 
committed to directing DCCED to file such petition. And - and what the new 
part is, in that event DCCED should develop a petition in coordination with 
DEED and KGB staff. .. ,,543 

Commissioner Chyrstal asked if tins was a complete change, if it replaced wha 

had been on page 25. Ms. McPherren and Chair Ketchum responded til at it did. Commissione 

Chyrstal moved that the changes to page 25 be accepted. The LBC unaaimollsly agTeed t 

-44 acceptthese changes.' 

The LBC issued its Statement of Decision on December 5, 2007. The LBC 

therein approved the KGB Petition. The Statement of Decision included the following. 

The LBC discussed what had transpired with respect to tile KGB annexatio 

petition.545 The LBC noted, in part, that: 

And: 

"DCCED's PreliminQlY Report was written by Dan Bockhorst. h1 the weeks 
following completion of his review and analysis, the KGB began its recruitment 
for a borough manager. Upon seeing a recruitment notice for that position on July 
31,2007, Mr. Bockhorst wrote a memorandum on August 1,2007 to DCCED's 
Ethics Supervisor disclosing an interest in applying for the KGB manager 
position. h1 his disclosure, Mr. Bockhorst recused himself with respect to any and 
all future dealings regarding this annexation proposal. DCCED's continuing 
responsibilities for the armexation proposal was immediately assigned to Jeanne 
McPherren. Local Goyerrunent Specialist IV. to complete. Commission Chair 
Ketchum was also immediately notified by Mr. Bockhorst of his recusal and the 
reasons therefore. A timeline regarding Mr. Bockhorst's work in this proceeding 
is attached to this decision as Appendix B.,,546 

"As noted above. DCCED's Final Report was written bv Jearme McPherren. She 
independentlv reviewed all materials in this proceeding. applicable laws. prior 

'" Tr. 181-82. The agenda reflects that the LBC had been addressing the Wrangell petition 
between its addressing the KGB Petition. 
544 Tr. 182-83. 
545 Tr. 975-82. 
546 R. 979 n. 4. 
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decisions of the Commission. and other relevant material before malcing her 
recommendation and writing the Final Report. ,,547 

And: "DCCED provided each member of the Commission with a copy of the entire record in th 

proceeding" prior to the November 6, 2007 LBC Public Hearing.548 And that at the November 7. 

2007 decisional session: 

" ... the Commission determined [during the Wrangell decisional session] that the 
Meyers ChucklUnion Bay area more appropriately belonged in the Wrangell 
bOfough,and,thus, aJ11en~~cltlleJ~crEl_ann.e.ll<lti0.Ilpropos~U()Eelete that area. 
The Commission deliberated on the amended KGB annexation proposal for 
approximately an hour. At the conclusion of the deliberations, the Commission 
voted unanimously to approve the Petition, as amended to delete the Myers 
ChucklUnion Bay area ... 

To explain the basis for the Commission's decision ... the following are the 
Commission's findings and conclusions with respect to the Petition. In rendering 
its determination ... the Commission agreed with the majority of DCCED's 
findings, conclusions, and recommendations regarding the annexation, except 
with regard to the Meyers Chuck/Union Bay area. ,,549 

The LBC noted that, under AS 29.06.040(a): 

"The commission may amend the proposed [municipal boundary] change and 
may impose conditions on the proposed change. If the commission determines 
that the proposed change, as amended or conditioned if appropriate, meets 
applicable standards under the state constitution and commission regulations and 
is in the best interests of the state, it may accept the proposed change. Otherwise, 
it shall reject the proposed change.,,55o 

The LBC cited Mobil Oil Corp. for the proposition that the statutory standards ar 

intended to be flexibly applied to a wide range ofregional conditions. 55! The LBC quoted from 

the 1I1obil Oil CO/po decision, which quote included the following: 

547 R. 979 n. 5. 
24 546 R. 980. 

25 
5'19 R.981-82. 
550 R.982. 
551 R. 982-83. 
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"The borough concept was incorporated into our constitution in the belief that one 
unit oflocal government could be successfully adapted to both urban and sparsely 
populated areas of Alaska, and the Local Boundary Commission has been given a 
broad power to decide in the unique circumstances presented by each petition 
whether borough government is appropriate. Necessarily, this is an exercise of 
delegated legislative authority to reacll basic policy decisions. Accordingly, 
acceptance of the incorporation petition should be affirmed if we perceive in the 
record a reasonable basis of support for the Commission's reading of the 
standards and its evaluation of the evidence.,,552 

The LBC stated that it: 

"finds no basis to dlstlniniish betWetmborclllgh incorporation ancfa';;nexat[onil1 
tenns of whether the applicable standards should be flexibly applied and whether 
the law should be read to uphold Commission decisions approving borough 
annexation as well as borough incorporation whenever the applicable 
requirements have been met. Moreover. the Commission concludes that borough 
incorporation and borough annexation of areas that meet applicable standards are 
equally encouraged bv the law.,,553 

The LBC found that the KGB's proposed annexation promotes maximum local 

self-government in accordance with Article X, § 1 of the Alaska Constitution. The LBC stated 

its reliance in this regard on the related review and analvsis bv DCCED in its Prelinllnarv ReDon 

and Final Report. The LBe stated its agreement with DCCED's conclusion that: "maximum 

local self-government is achieved whenever organized borough government is extended to an 

unorganized area in accordance with applicable standards, regardless of the need for municipal 

services.,,554 The LBC noted that it had recently incorporated tIns conclusion in its revisions of3 

AAC 119.981(2).555 The LBC also noted that DCCED had analyzed the LBC's 1999 decision tc 

reject the KGB's prior annexation petition because Meyers Chuck and Hyder were not included 

552 R. 983 (quoting Mobil Oil COIp., 518 P .2d at 98 (internal citations omitted)). 
553 R. 983-84 (italics in original). 
55'1 R.984. 
555 R. 984. The revised 3 AAC 110.981(2) reads: "In deternllning whether a proposed boundary 
change promotes maximum local self-government under art. X, sec. 1, Constitution of the State 
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"in great detail and determined that the same was based on "an unduly narrow reading of articlE 

X, section 1 ", and that it agreed with this determination.556 

The LBC stated the belief that: "elevating the importance of Model Borough 

Boundaries over the intent of the Constitution not only misconstrues the intent behind theil 

adoption but is also clearly erroneous. ,,557 The LBC noted that: the purpose of the Model 

Borough Boundaries is for use as a "reference tool", they "are not intended to totally constrair 

proceedings concerning the recently formed Skagway Borough and in its recent revisions to it 

regulations.558 

The LBC concluded that: 

"[Itl concurs with DCCED's analysis and fIndings regarding tillS standard and 
adopts them by reference for purposes of tllis decisional statement. The 
Commission :finds that the KGB proposal, as amended, satisfIes tllis standard.,,559 

The LBC found that tile proposed KGB annexation would promote a nlinimum 

number of local government lffiits in accordance with Article X, § 1 of the Alaska Constitution. 

The LBC stated its concurrence with the analysis and review in DCCED's Prelinlinary Reporl 

and Final Report and adopted the same bv reference.56o The LBC cited DCCED's reliance on 

of Alaska, the commission will consider ... for borough annexation, whether the proposal would 
extend local government to portions of the unorganized borough." 
556 R.985. The LBC noted tlmt tile effect of the 1999 decision was to leave 5 524 SQuare mile 
in the unorganized borough for the salce of 21.4 square nliles. and that: "Not onlv is that ar 
'unduly_narrow readinl! of article X section 1 ' it strilces tillS Commission as groundless in vie" 
of the Constitutional Framer's intent to provide 'local government for revons as well a 
localities and encompass lands witll no present municipal use. '" CR. 985) 
557 R. 985. 
558 R. 985-86. The LBC noted tllat it had included Meyers ChucklUnion Bay in the ne" 
Wrangell borough even though the area was within the KGB's model borough boundaries. 
559 R.986. 
560 R.987. 
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the view of the Local Government Committee of the Constitutional Convention that boroughE 

should be large enough to prevent too many political subdivisions and should cover large 

geographic areas with common economic, social, and political interests. The LBC stated: 

"The Alaska Constitution promotes boroughs that embrace large and natural 
regions. The KEG annexation proposal, as amended and approved by the 
Commission, is in keeping with that intent. The standard set out in article X, 
section I of the Alaska Constitution is satisfied by the KGB annexation, as 
amended and approved by the Commission.,,56l 

annexation petition, as an1ended, embrace an area and population with common interests to the 

maximum degree possible and, on a scale suitable for borough government, have a populatior 

that is interrelated and integrated with respect to social, cultural, and economic characteristic 

and activities in accordance with Article X, § 3 of the Alaska Constitution and 3 AAC 

1l0.160(a).562 

The LBC stated its concurrence with DCCED's related review and analvsis in itE 

PreliminarY Renort and Final Renort and adonted the same bv reference with the excention 01 

that portion concerning Meyers Chuck/Union Bay.563 The LBC noted that DCCED had found 

561 R. 987. The LBC also noted that the KGB was then the 3rd smallest of the 17tl1 organized 
boroughs. 
562 R. 988. 
563 R. 988. The LBC discussed its decision to include the Meyers Chuck/Union Bay area in the 
Wrangell borough. (R. 988-94). The LBC discussed the ties between said area and Wrangell. 
The LBC noted that some recent comments from residents of that area had included the desire 
that the area become an enclave, not in the KGB or Wrangell borough, pending the possible 
future formation of a Prince of Wales Island borough. The LBC stated that: . 

"such an enclave would violate the minimum nun1ber of local government units 
clause of article X, section 1 of the Alaska Constitution. If such an enclave were 
authorized, it would have in1pacted the Wrangell petition because of the 
constitutional mandate to embrace an area with conunon interests to the 
maximum degree possible. The common interests and interrelationships of 
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that: "in the context of boroughs embracing large and nahlral regions, the large area and small 

population proposed for annexation have many interests in common with the area and population 

within the existing boundaries of the KGB.,,564 

The LBC found that the communications media and transportation facilities allo 

for the level of communications and exchange necessary to develop an integrated borough 

government in accordance with 3 AAC ]]0.160(b).565 The LBC stated its conClmence wi 

- ~ -----~------ --- -------------- -- ----- --------------- ----------

DCCED's review and analysis in its Preliminary RepOli and Final Report, wherein DCCED 

found that: 

"in the context of large and natural regions, the communications media and 
transportation facilities in the proposed expanded boundaries of the KGB allow 
for the level of communications and exchange necessary to develop an integrated 

-66 borough government. ,,0 

The LBC also noted that DCCED had fOlmd that Ketchikan is the regional center fo 

transportation, retail, business, medical, and other services in southern Southeast Alaska.567 

The L!3C found that the population within the proposed expanded KGB 

boundaries, as amended, was sufficiently large and stable to support the resulting borough . 

accordance with 3 AAC 11 0.170. The LBC concurred with DCCED's related analysis in it 

Preliminary Report and Final Report. The LBC noted that the LBC's decision to delete th 

Wrangell, Meyers Chuck and Union Bay is well documented in these proceedings 
and especially emphasized in the initial written comments received from Meyers 
Chuck and Union Bay residents." CR. 993). 

564 R. 988. 
565 R.994. 
566 R.994. 
567 R. 994-95. 
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Meyers ChucklUnion Bay area from the KGB proposal "has minimal or no effect on thi 

conclusion. ,,568 

The LBC found that the economy within the proposed KGB boundaries, a 

amended, includes the human and financial resources necessary to provide essential borough 

services on an efficient, cost-effective level in accordance with 3 AAC 110.180. The LBC noted 

that DCCED had found that the KGB annexation proposal is fiscally sound, the greate 

Ketchikan area is capable of supporting such an expanded borough government, and there ar 

sufficient employable persons to serve the needs of such an expanded borough. The LBC stated 

its concurrence with DCCED's analysis and adopted the same by reference. The LBC noted tha 

its decision to delete the Meyers Chuck/Union Bay area "has minimal or no effect on thi 

conclusion. ,,569 

The LBC found that the proposed KGB boundaries, as amended, conform 

generally to natural geography; include all land and water necessary to provide the ful 

development of essential borough services on an efficient, cost-effective level; and are otherwis 

proper in accordance with 3 AAC 110.190.570 

The LBC noted that DCCED had analyzed this standard. The LBC noted tha 

DCCED recognized that: 

"the KGB annexation proposal creates a 205-square mile enclave in and around 
Hyder, albeit for the short term. However, DCCED found that such an enclave 
would not result in inefficient, cost-ineffective service delivery in the near term. 
DCCED noted that if a Prince of Wales Island Borough were formed, the enclave 
would become a small remnant of the former Southeast Island Regional 
Education Attendance Area, which currently provides education to students in 
Hyder. DCCED recommend that the Hyder enclave should be annexed to the 

568 R.995. 
569 R.996. 
570 R.997. 
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KGB at that time. In its Final Report, DCCED also observed that concerns by the 
... (DEED) regarding the proposed exclusion of Hyder had been resolved after 
DEED's review of the Petition in this regard and that ... DEED did not oppose 
the KGB's annexation proposal.,,571 

The LBC stated its concurrence with DCCED's conclusions and analysis, excep 

with regards to the Meyers ChucklUnion Bay area, and adopted the same by reference. The LBC 

noted that the deletion of the Meyers Chuck/Union Bay area from the proposed KGB bOlmdarie 

"has minimal or no effect on the Commission's analysis regarding this standard.,,572 

The LBC also noted that this standard was relevant to the concerns raised by 

Metlalcatla. The LBC found that Metlalcatla' s expansion request to the Secretary of the Interio 

was a totally separate process that would not be impacted by tile LBC's decision. The LBC 

noted its concurrence with DCCED's (and KGB's) analysis of Metlalcatla's "enclave'-

argument. 573 

The LBC again discussed Hyder, stating: 

"The Commission agrees with DCCED that this standard is satisfied. However, at 
its decisional meeting on the KGB annexation, the Commission expressed 
concern with Hyder's status as an enclave. In approving the KGB annexation, as 
amended, the Commission directed tile KGB to file a petition within five vears to 
annex the Hyder area. In tllat regard, the Commission encourages the KGB to 
work toward developing communication, transportation, and economic ties 
between Hyder and the Borough, including working with the State to help 
develop tllese ties. The Commission noted that this was particularly appropriate 
in view of the federal revenues the Borough will be receiving from the newly 
annexed area. If such a petition is not filed. the Commission committed to 
directing DCCED to file such a petition. In that event. DCCED should develop a 
petition in coordination with the DEED and KGB staff.,,574 

S71 R. 997 (italics in original). 
572 R.998. 
573 R. 998-999. 
5" R. 999. TIllS is the "page 25" discussed during the November 7, 2007 Decisional Meeting. 
The LBC noted at n. 13 that "If DCCED is directed to file such a petition, the staff person 
working on such would, of course, not include employees assigned to serve as staff to til 
Commission. " 
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The LBC found that the KGB petition, as amended, satisfied the "best interests 01 

the State" requirement of AS 29.06.040 and 3 AAC 110.195. The LBC concurred wit 

DCCED's analysis in its Preliminary Report and Final Repmi, and ado ted the same b 

reference. The LBC noted: 

"As set out above, the loss of NFR's to other communities in southeast Alaska 
was the focus of the maj ority of written and oral comment in tIns proceeding. As 
observed at the decisional session, the Commission is very sympathetic to that 
loss. However, it is not a bar to the development of boroughs or their extension. 
If -js---a-- factor-tliar-ts--considi~re(I----m--coiisuhation with the DEED---and--wlii~il---- --- ------
considering the best interests of the State. and DEED does not oppose this 
annexation proposal. 

Further, the Commission observes that commentators focused only on the loss of 
NFRs by the KGB annexation. No comments were filed in the Wrangell 
incorporation proceeding regarding the identical NFR loss resulting from such 
incorporation. The Commission finds this inconsistent view troubling. 

Most specifically, the Commission endorses the prior Commission decision 
rejecting the relevance of ephemeral financial considerations such as NFRs when 
considering the standards for borough formation or extension. As asserted by the 
1999 Commission. these programs may. over time, operate in a sigrllficantly 
different manner or even no longer exist. 'In contrast.' the Commission stated. 
'the formation of a borough or the extension of a borough over a large area is a 
much more permanent action. ",575 

The LBC found that the KGB petition, as amended, satisfied the legislative 

review annexation standards of 3 AAC 110.200. The LBC noted that DCCED had found tha 

several of the conditions listed in 3 AAC 110.200 had been met. The LBC concurred wi 

DCCED's analysis of this standard and adopted it byreference.576 

5'15 R.I001. 
575 R. 1001-02. 
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The LBC found that the KGB had presented a proper plan for the orderly 

transition of borough government in accordance with 3 AAC 110.900. The LBC concurred with 

DCCED's analysis ofthis standard and adopted it by reference. 577 

The LBC found that the KGB's proposed annexation would not have the effect 0 

denying any person the enjoyment of any civil or political right, including voting rights, becaus 

of race, color, creed, sex, or national origin, and thus complied with the requirements of 3 AAC 

110.910. The LBC concurred-with DCCE[j's analysis ofihis standard aild ado 'ted 

-78 reference. ) 

The LBC then noted: 

"As a final matter, the Commission will address the allegations regarding DCCED 
Staff in this proceeding, specifically Dan Bockhorst. The Commission finds no 
basis to support the ethical violations levied against Staff by the City of Craig and 
others. Mr. Brockhorst and Ms. McPherren have consistently performed their 
duties as COIIlIIlission Staff in the most ethical and professional manner possible, 
including in this proceeding. The Commission holds them both in high 
regard. ,,579 

The "Order of the Commission" section of the Statement of Decision, in pertinen 

part, reads: 

"On the basis set out in Section II of tins decision statement, tile Commission 
18 determines timt the Petition, as amended to delete the approximately 191-square 

mile area of Meyers Chuck and Union Bay, meets all applicable Constitutional, 
19 statutory, and regulatory standards for borough annexation and is in the best 

interest of the State. Accordingly, the Petition as amended, is approved. "j80 
20 

21 

22 

23 

24 

25 

The LBC attached Appendix B to tile Statement of Decision, and it reads: 

577 R. 1002-03. 
57B R. 1003-04. 
579 R. 1004. 
580 R.I004. 

"Timeline of Events for Participation of 
DCCED Staff in KGB Annexation Proceeding 
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March 26,2007: 

June 26, 2007: 

Julv 13,2007: 

Julv-29,2007: 

August 1, 2007: 

October 15, 2007: 

Mr. Boclchorst begins his analysis of the Ketchikan 
annexation proposal, at which point he discussed policy 
aspects of the proposal with the former Director of 
Community and Regional Affairs (DCRA), Mike Black. 

Mr. Boclchorst's work on the 2007 preliminary report was 
complete and forwarded to the DCRA publications 
technician for formatting and publication. 

The KGB preliminary report was published by DCCED. 

.. JusCover onemolltE arier Mi. BIJckl1ors1-completedhis 
work on the annexation proposal for DCCED's 2007 
preliminary report, the KGB first announced that it was 
recruiting for a Borough Manager. 

In accordance with the Executive Branch Ethics Act, Mr. 
Bockhorst wrote a memorandum to the DCCED Ethics 
Supervisor disclosing an interest in applying for the KGB 
manager position. Mr. Boclchorst stated in his 
memorandum that he first became aware of the recruitment 
for the position on July 31. In his memorandum, he 
recused himself with respect to any and all future dealings 
regarding the Ketchikan annexation proposal. Mr. 
Bocldlorst's work regarding the KGB annexation 
proceeding was in1mediately reassigned to Jeanne 
McPherren. 

Ms. McPherren independently prepared the 2007 fmal 
report regarding the KGB annexation proposal."S8J 

Ms. McPherren, in a letter dated February 4, 2008s82, advised Mr. Blasco that sh 

was enclosing tile 426 pages of records he had requested during his January 23, 2008 record 

review and that he should remit tile State $106.50 for the same. She noted that the LBC's 200 

581 R. 1008. The LBC's decision has now been issued. This letter was not in tile LBC's record. 
None of the documents or testimony hereafter referenced in tile "Record" portion of tills decisio 
were in tile LBC's record. 
582 R. 1450. The "2007" date appears to be a typo and that the correct year is 2008. 
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Annual Report to the Legislature and the LBC's Model Borough Boundaries Report were bein 

provided on discs at no clmrge.583 

Mr. Blaso sent Ms. Vandor a letter dated February 5, 2008.584 

City of Craig's Public Records Act requests. He opines that "by simply tracking the State' 

response to each of the City's twelve requests ... it seems that the State is obstructing the City' 

legitimate right to access public records that relate to public agency decisions." He reference 

. _fourJetters.whiclLthe_Cily_.dicLaskbe.included.inthe..Iecord,.the.lwo _l1otedabove,a DCCE 

letter dated November 16, 2007, and a DCCED letter dated December 4,2007. He addresse 

each of the 12 requests, the State's respol1se(s) thereto, and states opinions as to the credibility 0 

the State's responses. 

Director Jollie, in a letter585 to Mr. Bolling dated December 18, 2007: stated tha 

she is responding to his November 29, 2007 letter; stated that he therein provided som 

clarification oflus prior requests for information and presented new requests; provided response 

to his new requests; explained what would be required to respond; and, provided a total cos 

estimate of $18,265 plus some additional expense, and she requested payment up front. 

James Van Altvorst, in a letter586 to Director Jollie dated January 23, 2008, stated: 

the City of Craig had retained him to assist with its Public Records Act requests; he had accessed 

the materials she had informed Mr. Bolling were available on-line and was not able to find all 

that had been requested; and, he inquired when the City of Craig would receive the document 

sought in this request that are not available on-line. 

5BJ The record includes Mr. Blasco's handwritten January 23, 2008 note referencing th 
documents he wanted copied. R. 1451-52. 
584 R. 1278-88. 
585 R. 1484-87. 
5B6 R. 1488-89. 
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1 Director Jollie, in a letter to Mr. Van Altvorst dated February 4, 2008, stated: sh 

2 is responding to his letter of January 23; an incomplete internet address had inadvertently bee 

3 provided; she is providing the correct address; she had addressed some of the responsiv 

4 documents not available on line in her December 4, 2007 and December 18, 2007 letters to Mr. 

5 Bolling; the City of Craig has already been provided some of the documents he referenced; and, 

6 the City of Craig has not paid the $18,265. 

7 Mr. Davis' ethics file for Mr. Bocldlorst contains an undated document entitled 

8 "Talking Points- Dan Bockhorst."5S7 The "talking points" included the following: 

9 

10 

11 

12 

13 
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587 R. 1425. 

As staff to the LBC, Dan Boclmorst prepared a report on the proposed 
Ketchikan borough expansion. 

After the report was completed, Mr. Boclmorst reported to me, as his 
designated ethics supervisor, that he has seen a public posting for the 
position of [KGB] manager ... and was considering applying. 

I recommended that he talle to the state ethics attorney regarding the Ethics 
Act requirements. 

I understand Mr. Boclmorst spoke directly to the State's Ethics Attorney 
and was advised by her on how to conduct himself because of his interest 
in the [KGB] job. 

The next day, he submitted an etllics disclosure form to me indicating his 
intent to apply for tllis job. 

In that disclosure, Mr. Boclmorst stated that he had recused llimself from 
any further action regarding the KGB annexation petition ... 

I orally confirmed with Mr. Boclmorst that he should stop all work on 
Ketcllikan matters. 

We discussed tile reassignment of any such matters to other LBC staff. 

Subsequently, I was told by Mr. Boclmorst that he was being interviewed 
for the [KGB] position. 
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Then, he informed me that he had been selected for the position. 

I interviewed other LBC staff to confirm that a reassignment of duties had 
occurred. 

I also reviewed this matter confidentially with the state ethics attorney. 

I prepared a written deternrioation in response to Mr. Boc1d1orst's ethics 
disclosure confirnriog my prior directions. 

The Department of Commerce did not address any ethics matters that 
C~lllcI'lris_e~l1c~l\t1r~oclm~r:3t~~c~e an employee of t11elIW131:'__ __ .. _____ .__ 
"Draft Talking Points,,588 regarding "HJR 30/SJR 15 Disapproving Ketchik 

Annexation", apparently prepared by DCCED and dated February 5, 2008, included "points" 

concerning an "Alleged Conflict of Interest Regarding LBC Staff.,,589 Said points were: 

" The City of Craig City Administrator, Jon Bolling, has expressed concern 
about a possible conflict of interest regarding .... Dan Boc1morst. 

During the process of preparing this LBC petition, Boclmorst became 
aware of, applied for, and received the position of Manager of [KGB]. 

Mr. Bolling called for an investigation into the circumstances and/or 
tirneline of Boclmorst receiving the managerial position and his 
recommendations to teh LBC regarding the annexation. 

One of Mr. Bolling's supporting arguments is what he believes to be a 
reversal of position by BocidlOrst and the LBC from a similar petition 
subrnitted by KGB in 1998. 

The city of Craig is pressing its legislators to pass resolutions 
disapproving of the LBC Board's decision. 

The Department, in cooperation with the State Ethics Attorney, 
deternrined that there was no apparent conflict of interest in Mr. 
Bockhorst's actions with respect to the final LBC report and his job as 
Manager of KGB. 

5DB R.1426-29. This document was also in Mr. Davis' ethics file for Mr. Boc1morst. 
5B9 R. 1426-27. 
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Mr. Bolling was infornled that the State's ethics attorney didn't believe 
there was a conflict of interest in Mr. Bocldlorst's actions with respect to 
the final LBe report and his job as Manager of KGB. 

Mr. Bolling was then advised to file an ethics complaint if he still felt 
there was a conflict of interest. 

The department is not aware of any complaint having been filed by Mr. 
Bolling." 

The "Talking Points" also included "TIle LBC's Response to Alleged Conflict oj 

members in 1998; the rationale and conclusions of the prior LBe decision are not binding on th 

current LBC; the LBC's regulations and controlling statutes have changed since 1999; th 

Alaska Supreme Court stated in 2002 that the LBe has broad power to base its decisions on th 

unique circumstances of each petition; the LBe disagrees with the prior reliance on Model 

Borough Boundaries; the new petition differs as it included Meyers Chuck/Union Bay; "the LBe 

conditioned its approval of the 2007 petition by imposing a duty on the KGB to file a petition t 

annex Hyder within five years;" and, the LBe agrees with the prior LBC's position on NFR's. 

And the "Tallcing Points" included a "Background/timeline: Dan BocidlorSt' 

Manager Application and the KGB Petition,,,'91 which read: 

June 28, 2007 Mr. Boclmorst finished preparing the ... prelinlinary report 

July 29, 2007 The KGB announced it was recruiting for a Borough 
Manager. 

July 31, 2007 Mr. Bockhorst became aware of the recruitment ... 

590 R. 1427-28. 
591 R. 1428. 
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Mr. BocldlOrst reported to the Departments' Ethics Supervisor, Mark 
Davis, that he had seen a public posting for the position . . . and was 
considering applying. 

Mr. Bocld10rst was advised to talk to the state's ethics attorney ... 

Mr. Bocld10rst was advised how to conduct himself in regard to his 
interest in the Ketchikan borough job by the State's Ethics Attorney, Judy 
Boclanon. 

August I, 2007, Mr. BocldlOrst submitted an ethics disclosure to Mr. 
Davis indicating his intent to apply for the job. 

In that disclosure, Mr. Boclmorst stated that he had recused himself from 
any further action regarding the KGB annexation petition during the KGB 
application process, as required by the Ethics Act. 

Work relating to Ketchikan matters was reassigned to other LBC staff; 
specifically Jeanne McPherren. 

Mr. Bockhorst received the manager's position with the Ketchikan 
Gateway Borough. 

The LBC held hearings and made a decision that agreed with some of the 
staff recommendations and disapproved of others." 

The Draft Talking Points was the subject of February 5, 2008 and February 6, 

2008 e_mails592 from Ms. McPherren, Sally Saddler (DCCED), Mr. Davis, and Julia Boclanon t 

each other and Director Jollie, Ms. Vandor, Michael Black (DCCED), Bill Rolfzen (DCCED), 

Randall Ruaro (Governor's Office), Lynne Smith (Governor's Office), and cc'd to Daniel 

Distefano (DCCED), Deboral1 Behr (Department of Law), and Jennifer Abbott (DCCED). 

Ms. Saddler, in her February 5, 2008 e-mail: expressed her thanks to all wh 

provided input for the draft talking points; Mr. Distefano helped distill all of the "considerabl 

information" she had received; she asked that they review the draft for "completeness and 

accuracy" and that they verify the dates and provide anything that has been left out by the end a 
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the next day so it could be finalized; she understands that the resolution will be heard 0 

February 12; they are preparing the talking points so that they can provide accurate information 

during related legislative hearings; Representative Johansen had requested a meeting; it would b 

prudent to also meet with Senator Kookesh, Senator Bert Stedman, and Representative Thoma 

(she noted Senator Kookesh and Representative Thomas are the sponsors of the resolution); sh 

understands that the Department of Law thinks that meeting with legislators is a mistake and tha 

them but is open to reconsidering her approach; and, she understands that DCCED has concern 

with some of the facts stated in the resolution and she has asked Director Jollie to pull together 

separate set of tallcing points to address the same. 

Ms. McPherren's February 6, 2008 e-mail reflects that she and Ms. Boclano 

suggested changes which had been incorporated into the talking points~ 593 

Ms. Vandor sent Mr. Blasco a letter dated March 13,2008.594 She stated that sh 

is responding to his March 11, 2008 letter. She discusses: the cost of preparing the record 

herein;595 her review of the correspondence between the City of Craig and the State concemin 

the City's Public Record Act requests; her belief that the State's responses were correct and 

made in good faith; and, the steps that she has taken so that the State would "be poised t 

perform the search of archived e-mails . . . in anticipation that the estimated cost will b 

forthcoming from your client." 

'" R. 1439-48, 
593 R. 1439. 
594 R.1273-77. 
595 She references DCCED's February 28, 2008 letter to Mr. Blasco on tins subject. The City oj 
Craig did not ask that the February 28, 2008 be added to the record. 
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Director Jollie, in a Memorandum596 to Rachael Petro, Deputy Commissioner oj 

Administration, dated March 17, 2008, stated that: she understands that Ms. Petro's offic 

handles e-mail searches; DCCED had received a Public Records Act request related to th 

KGB's annexation petition; the request has two parts - first, for certain e-mails sent/received 

March 26-November 2007 to/from Mr. BocldlOrst and certain identified persons associated wi 

tbe KGB (Mr. Eckert, Mr. Hill, Mr. Brandt-Erichsen, tbe KGB Clerk, Assembly Members) and 

McPherren, other State employees, and/or members of tbe LBC, and second, all e-mails to/from 

Ms. McPherren concerning tbe KGB annexation petition from August 1 - October 15, 2007; 

payment for tbe searches has not been received but is anticipated; and, tbey are concerned tba 

"litigation may be inlminent" so tbey need to "be poised to have the search initiated as soon a 

money is made available." Director Jollie provided a list oftbe LBC Members in 2007.597 

Director Jollie, in a Memorandum598 to Joe Spears (Data Processing Manager 

and Frank Forque (Systems Progranlffier) of tbe Department of Administration dated April 3, 

2008, stated: she had requested authorization on March 17-18, 2008 (via e-mails) for ETS t 

search for e-mails requested by Mr. Blasco so they would be "poised" to conduct the search one 

payment for the same had been received; the City of Craig has made a payment commitment; 

and, tbe search should now proceed. She provided some related specifics. 

SS6 R. 1289. 
597 The list included all 8 Commissioners who served tbat year. The list reflects tbat: Darroll 
Hargraves was the LBC Chair through 6/30/07, Tony Nalmzawa was a Commissioner throu 
4/07, and Bob Hicks was a Commissioner through 3/26/07. 
59" R. 1492. 
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Ms. Vandor sent Mr. Blasco a letter dated April 25, 2008.599 She advised that th 

e-mails sought by the City of Craig in its PRA request were enclosed except for some for which 

attorney-client privilege was being asserted. She identified those documents as being: 

1. 

2. 

3. 

4. 

8/30107 and 8/31/07 e-mails between Mr. Bockhorst and AAG Vandor. 
She claims that these e-mai1s are protected by the attorney-client privilege. 

10111/07 e-mail from AAG Paul Lyle to Ms. McPherren regarding Dulce 
IslandlExpansion of Annette Island Reserve. This e-mail was copied to 
AAG Elizabeth Barry. 

10111107 e-mail from AAG Barry to Ms. McPherren and AAG Lyle. 

10111/07 e-mail from Ms. McPherren to AAG Lyle and AAG Barry. 

9111/07 e-mail from AAG Lyle to Ms. McPherren regarding 
MetlalcatlalKGBILBC. 

9111107 e-mail from Ms. McPherren to AAG Lyle. 

Two 9/20107 e-mailsfTOmAAGVandorto Commissioner Zimmerle, Ms. 
Atldnson, and LBC Chair Kermit Ketchum regarding Commissioner 
Zimmerle's alleged conflict of interest regarding the Wrangell petition. 
The e-mails were copied to Mr. Bockhorst and Ms. McPherren together 
with a copy of Commissioner Zimmerle's e-mail inquiry. 

c. Hearing 

The court granted tlle Appellants' request for an evidentiary hearing. The hearin 

occurred on October 8-9, 2008. The parties appeared and participated. Each was represented b 

their counsel of record. The evidence presented included the following. 

1. Kermit Ketchum 

Appellants called Chair Ketchum to testify. His testimony included th 

following: 

599 R. 1329-30. 
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GOO 

G01 

G02 

G03 

GO, 

G05 

G06 

G07 

GOB 

A. 

B. 

C. 

Mr. Bockhorst sent him an e-mail on Aug:ust L 2007 advising that he was 
recusing himself from the KGB annexation petition and the Wrangell 

.. 600 pelltlOn. 

He joined the LBC on July I, 2007. He had contact thereafter with Mr. 
Bockhorst. Thev did not discuss the KGB annexation petition. 601 

Mr. Bocldlorst filled him in on the rules and regulations when he joined 
the LBC but it was not a formal training session. TIlere was a formal 
training session some time in August 2007, he thinks maybe August 24th. 
The training included presentations by Vic Fischer and Arliss 
Slllrgulewski on constitutional matters - Robert Hicks addressed some 

--- --------- - legal issue-s ---Ms-,---Vandor -and anoilier- -preseiitei---a:aaie-ssed ethics· -is-sues.------------ ---------

D. 

E. 

Tr. 23. 
Tr. 25. 
Tr.28-31. 
Tr. 27. 
Tr. 32-33. 
Tr. 32. 
Tr. 33. 
Tr. 34-36. 
Tr. 37-38. 

Mr. Boclillorst helped to organize the training but was not a presenter. 
The KGB petition was not discussed. 602 

Mr. Boclillorst had told hinl on Julv 31. 2007 that he had just that day seen 
the KGB Borough Manager job posting and that he was considering 
applying: for it603 and was recusing: himself from the Ketchikan and 
Wrangell petitions.604 Chair Ketchum did not see that this presented a 
potential conflict of interest.605 Mr. Bockhorst did not mention submitting 
anything to his Ethics Supervisor. 606 They did not discuss who had 
prepared the preliminary report but Mr. Bocldlorst did advise that the two 
petitions would be referred to Jeanne McPherren and Kathy (he can't 
remember her last name) he was new to the LBC and was not yet familiar 
with the reports. He did not consider who would be supervising Ms. 
McPherren and Kathy.607 

I-Ie spoke with Mr. Bocldlorst after July 31, 2007. They did not discuss 
the KGB petition. They did not discuss his application for the KGB 
Boroug:h Manager position. If the KGB petition came up Mr. Boclillorst 
would either leave the room or immediately stop the disucssion. 608 He did 
not hear anything more about Mr. Boclillorst applying for the KGB 
position until Mr. BocldlorSt sent the Commissioners an e-mail advising 
that he had been offered the position. He had no further communication 
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609 Tr. 39-41. 
610 Tr. 45. 
611 Tr. 47-50. 
612 Tr. 53-57. 
m Tr. 59-63. 
614 Tr. 66. 

with Mr. Bockhorst prior to the November 6, 2007 LBC hearing on the 
KGB petition other than to wish him good luck during a going away party 
at the DCCED.609 He has not any contact with Mr. Bockhorst since Mr. 
Bocldlorst left DCCED.610 

He read "each and every" comment submitted on the KGB Preliminary 
Report. Ms. McPherren or Kathy Atkinson provided the comments and he 
recalls reading them sometime between September 4 and October IS, 
2007. He does not recall exact dates.6ll 

With regards to the POWCAC comments, he does not recall if the 
comments raised a red flag for him concerning a possible conflict for Mr. 
B6ckhorsfornot. . He recallstba.1a.fsome·poirif afterreviewinii comments 
he went into Mr. Boclrnorst's offIce because he wanted to see when he had 
last accessed the preliminary report files on his computer. The last time 
was sometime in June, he thinks June 15th or earlier. So he did not think 
that there was a conflict. He did not show Mr. Bocldlorst the 
comments.612 

He does not recall what he thought at the time concerning the request that 
the LBC remove the Prelinlinary Report on the KGB annexation petition 
and retain an independent consultant to prepare a new one. He guesses 
that he thought then what he thinks now, that it was not warranted. He did 
not discuss the request with anybody. If the Commissioners were to 
discuss it the discussion would occur during an LBC meeting, during the 
hearing on the KGB petition. He does not recall discussion outside of the 
hearing.613 

With respect to Mr. Bolling and Ms. Stevens' October 19, 2007 letter to 
Governor Palin, he cannot recall when he saw it, he thinks maybe a week 
or two later, but certainly before the LBC healing on the KGB petition. 
He was shown the letter at Director Jollie's office. He does not recall 
anybody else being present. It was not a formal meeting. I-Ie was aware 
they were formulating a response. He remembers being offended by the 
letter. He felt that they were doing their job malcing sure there was no 
conflict of interest. I-Ie felt that Mr. Boclrnorst "had done everything 
possible to remove himself from any conflict of interest or ethic 
violation.,,6l4 He thinks he suggested they look at Mr. BocldlorSt'S 
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615 Tr.64-73. 

computer to see when he lasted accessed KGB related files and she 
indicated that had been done. The letter was not copied on the LBC and 
he did not get a copy of it. Concerning Mr. Bolling and Ms. Stevens' 
request that the Governor cancel the LBC hearing pending an investigation 
by the Attorney General's Ofiice, he recalls thinking that the Governor did 
not have the authority to direct the LBC to do anything. He would be 
reluctant to cancel the public hearing as tins would be part of the hearing. 
He did not give any consideration. after reading the letter to tile Governor. 
to canceling the llublic hearing so that a conflict of interest investigation 
could take place. 15 

He saw Director Jollie's October 31. 2007 letter. He cannot recall if he 
saw it in draft or not:- He thinks the LBe -had some -iripuCinto the letie-r-:--- - -- ---- ----
He saw it before the November 6. 2007 public hearing. With respect to 
LBC input, he told Director Jollie that DCCED staff does not make policy 
decisions, they follow the LBC's directions. Overall, he concurred with 
her letter. He did not discuss the letter with Mr. Bockhorst. Copies of the 
letter went to all the Commissioners. It was not for him to determine 
whether the other Commissioners should also see the letter to the 
Governor. 616 

He probably gave some tllought to how the Appellants would feel about 
Mr. Bockhorst being the author of the Prelinllnary Report and then being 
lnred by tile KGB at its Borough Manager. But he thought the public 
hearing should proceed.617 

His comment that "we have investigated tins one here extensively" was 
"probably a poor choice of words at the time.,,618 He was referring to 
Director Jollies' investigation which ended up with the October 31. 2007 
letter. His personal investigation consisted of looking at Mr. Bockhorsfs 
computer. The dates he referenced were from Mr. Bockhorsfs computer 
and when documents had been finalized, and he believes they are reflected 
in Director Jollie's letter. 

His comment that Ms. McPherren had "reviewed that quite extensively" 
and "concurred with everything that he had in there" referred to Mr.' 
Bockhorst as the "he." 

616 Tr. 74-77, 79-8l. 
617 Tr. 78. 
618 Tr. 83. 
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620 Tr. 83-96. 
621 Tr. 96-97. 

He made the comment that they were "quite prepared to defend anything 
Mr. Bockhorst has done because of the accusations against Mr. BocldlOrst 
in the letters. 

There is nothing in the Preliminary Report that he would refer to as Mr. 
Bocld1orSt'S personal opinion. Mr. Boclmorst was following the 
requirements of the law as he (Chair Ketchum) understands it. The LBC 
makes the ultimate decision on how to apply the law. He thinks that the 
LBC has a "pretty well standard set of interpretations of those regulations 
that we have been following,,6l9 

He has not read the 1998 Preliminary or Final Report. He did not want to 
be influenced by them. He was not aware when the LBCdecided the 
KGB's new petition that Mr. Boclmorst had authored the 1998 Reports. It 
would not have made anv difference if he had known. The LBC 
determines how the rules and regulations are to be interpreted and asks 
staff to follow those interpretations. 

He did not personally give Ms. McPherren direction on how to prepare the 
Final Report. They did have discussions. He Cam10t recall particulars. 
They did discuss the boundary situation between the KGB and Wrangell 
petitions. He does not recall that they discussed the Preliminary Report. 
In his view it is the Final Report that takes precedence. He does not recall 
if the Final Report adopted all of the recommendations and conclusions of 
h P I·· R 620 t e re 1Il1IDary eport. 

At the time of the November 7. 2007 LBC decisional meeting he had not 
read the 1998 Prelin1inary or Final Reports or the LBC's 1999 decision.62l 

Ms. McPherren prepared the draf"! Statement of Decision based on input 
from the Commissioners and the decisional meeting. He is sure he 
discussed the draft decision with her between November 7 and December 
4, 2007. He wanted to make sure that it included a strong statement about 
the KGB revisiting Hyder within 5 years. He had glanced through the 
Prelin1inary Report prior to the December 4 meeting but he focused on the 
Final Report. 62 

With respect to his comment that he asked Ms. McPherren to include a 
statement concerning Mr. Boclmorst, he was concerned that staff was 
being brought to task for doing their job and following the law. He 

622 Tr. 98-102. 
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thought it was unfair, he thought some unfair allegations had been made 
conce111ing Mr. BocldlorSt'S ethics and character. His lmowledge of Mr. 
BocldlorSt began July 1, 2007. Mr. Boclmorst had worked very ethically 
with him and his character had been very sound. They had had a very 
good professional relationship. His reference to Mr. Boclmorst having 
expressed his opinions on the law did not refer to the KGB petition but 
rather to the Deltana petition. In that context he would ask the Attorney 
General's Office and they would back him up. He does not recall seeing 
an Att0111ey General's opinion on the KGB petition. He does not lmow 
whether Mr. Boclmorst consulted the Att0111ey General's Office on the 
KGB petition or not. 623 

The reference in the Final Decision to the LBC finding no basis to support 
the ethical violations levied against the staff by the City of Craig and 
others, in his view, means they found no basis for any of the allegations. 
He thinks tins statement was actnally written by one of the 
Commissioners, but he is not sure. Usually staff prepares something and 
the COmnllssioners review it and malce changes. He carmot recall if 
Appendix B came from Ms. Jollie's October 31, 2007 letter or not. He 
thinks Ms. McPherren may have "chased down" some of tile dates. He 
did have input directly that Appendix B be prepared.624 

He was in the military. He is retired. He had worked as a computer 
science professor at the University of Alaska. When he checked Mr. 
Boclmorst's computer he literally got on it 11in1self and looked at tile dates 
the KGB records were accessed. 625 

When he spoke to Mr. BocldlorSt on July 31, 2007, he had stopped by Mr. 
Boclmorst's office to ask a question or clnt chat and Mr. BocldlOrst had 
volunteered that he had noticed the advertisement for tile KGB position, 
was considering applying, and was recusing himself.626 

He read the Final Report "numerous times in detail. ,,627 He glanced 
through tile Prelinllnary Report to malce sure that the basic data was tile 
same as in the Final Report - to see if there had been any changes made in 
tile Final Report due to the comments. He thinks his focus at the time was 
on the Meyers Chuck conflict between the KGB and Wrangell petitions -
so he was looking back and forth between the reports on those petitions. 628 

Tr. 103-07. 
Tr. 108-114. 
Tr. 114-16. The LBC is now asking questions on cross-examination. 
Tr. 116. 
Tr.121. 
Tr. 121. 
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When he sjoke to Mr. Bockhorst on July 31, 2007 it was in the 
afternoon. 62 

His comment about looking forward to a successful petition meant being 
able to get through the matter in the allotted time.6JD 

2. Director Jollie 

Appellants' next witness was Director Jollie. Her testimony included th 

7 following: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. 

B. 

She is the Director for the Division of Community and Regional Affairs 
(DCRA). She has had that position since August 1, 2007. She previously 
worked for DCRA and the Department of Labor. Part of DCRA' s duties 
is to provide staff for the LBC. DCRA has some 60 employees, 2 or 3 of 
which are staff for the LBC. The LBC is "very autonomous" - sort of a 
self-contained program that differs from DCRA's programs. At the 
moment there are two full-time and one temporary staff members for.the 
LBC. The permanent staff are Kathy Atkinson and Melissa Taylor. The 
temporary staff member is Jeanne McPherren. When she took over as 
Director there were three permanent staff for the LBC - Ms. Atkinson, 
Mr. Bockhorst, and a woman whose name she could not remember. Mr. 
Bockhorst was the supervisor. 63 J 

Mr. Bockhorst did continue as a supervisor until he left DCRA. He told 
her the day she started that he had recused himself from issues concerning 
the KGB annexation. He told her that if she had questions or concerns 
that she should work with Ms. McPherren because he no longer had 
anything to do with it. She did not assign Ms. McPherren to the KGB 
petition, she thinks that happened before she started. It is her 
understanding that Mark Davis, the Ethics Supervisor, made the 
assignment. She did not talk with Mr. Davis about Mr. Bockhorst's 
situation but she did read something he wrote about the same.632 That fIrst 
day she and Mr. Bockhorst did not discuss the Wrangell petition. She did 
not understand that the KGB and Wrangell petitions overlapped. 633 She 

23 G29 Tr. 122. The KGB did not ask Mr. Ketchum any questions on cross. He is now being asked 
questions by Appellants on re-direct. 

24 630 Tr. 123. 

25 
631 Tr.125-31. 
632 Tr. 131-35. 
633 Tr.137. 
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understood that he was telling her not to come to him with anything on the 
KGB petition, to go to Ms. McPherren.634 

She worked with Ms. McPherren on a daily ongoing basis. She did not 
have any involvement in Ms. McPherren's preparation of the Final Report 
on the KGB petition or Ms. Atkinson's Preliminary or Final Reports on 
the Wrangell petition.635 

She received the October 19, 2007 letter from the Governor's Office. She 
routinely received letters through the Governor's Office. She was 
instructed to prepare a response. She asked Mr. BocldlOrst for information 
on when he worked on the KGB petition and when he applied for the job. 
She askeClMs. Mc?herren forinfoiTIlatiol1. She was asked for her opiruon. 
An investigation would be performed by the Attorney General's Office or 
the Ethics Supervisor. She did not talle with anyone with the Department 
of Law about tlus. In her opinion she didn't see anything that supported 
the allegations.636 

Most of the information in her October 31, 2007 letter came from Ms. 
McPherren. She also received information from Mr. Bockhorst. She 
focused on the timeline. From that she prepared her response. She did 
review some of the reports she had noted. She does not recall the details 
at this point. She had many other things going on at this time. She was 
responding to other letters to the Governor from concerned citizens. She 
did not see anything in the record that would be grounds for an 
investigation by the Attorney General's Office or an ethics investigation. 
She drafted the October 3l. 2007 letter. Ms. McPherren may have 
reviewed a draft. Nobody else would have. Ms. McPherren helped her 
with reference and source materials so she could understand the issues. 
637 

She did not give Ms. McPherren policy direction for the Final Report on 
the KGB annexation petition. Policy is set by the Commissioner's office. 
To her lmowledge the Commissioner did not give Mr. Bockhorst policy 
direction with respect to the Preliminary Report on the petition, but you 
would have to ask him.638 To her knowledge the Commissioner did not 

Tr. 158-61. 
Tr. 136. 
Tr. 139-47. 
Tr. 148-54. 
Tr.154-58. 
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give Ms. McPhelTen any policy direction with respect to the Final 
Report.639 

3. Jeanne McPherren 

Appellants' ne}"i witness was Jeanne McPherren. Her testinlOny included th 

She is a long-term "non-pro" employee of DCRA. She is not full-time. 
She was originally hired to assist with revisions to the LBC bylaws and 
regulations. She was then tasked with working on the Final Report on the 
KGB annexation petition. She was hired in May 2003 as Ii Local 
Government Specialist IV. She and Mr. Bocldlorst were the only LBC 
staff during 2003-05. He was the supervisor. She wrote preliminary 
reports and final reports. Mr. Boclchorst reviewed them but she does not 
recall him making any substantive changes. She worked on the Gustavus 
and City of Homer petitions. She edited (spelling/graDlffier) a prelinllnary 
report in 2006 on Ketchikan consolidation. She retired in 2005. She came 
back to work on the regulations project in 2006. At that time there were 3-
full time LBC staff plus her. LBC staff can ask other DCRA employees 
for assistance. Mr. Bocldlorst, during the 2003-05 time period, asked Bill 
Rolfzen to help write some components of the Gustavus Preliminary 
Report. In 2007, the LBC staff consisted of Kathy Atkinson and Mr. 
Bocldlorst. There was also a third employee, but she resigned in March 
2007.640 

With regards to her work on the regulations, the LBC had built up a list of 
matters to be addressed over time. She took the list and reviewed the 
regulations and the law and worked on amendments to the regulations 
based on the issues on the list and her understanding of the law. She 
worked independently. Mr. Bocldlorst did provide some help. She had 
been involved with regulation drafting for 25 years. There were numerous 
workshops with the LBC and, to her recollection, four hearings on the 
regulations. Mr. BocldlOrst attended the workshops and would answer 
questions but the work was all hers.641 

She and Mr. Boclchorst never discussed his intent to apply for the KGB 
Borough Manager's position. She was assigned the KBG annexation 
petition on August 1,2007. On August 1. 2007 he came to her office and 

639 Tr. 161. All of Director Jollie's testimony was provided on direct. Neither the LBC nor th 
KGB asked her questions on cross. 
6'.10 Tr. 164-71, 173. 
'" Tr. 172-73. 
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told her for the first time that he had just seen the annmllcement of the 
position vacancy. he was interested in applying. he has spoken to Mark 
Davis. his Ethics Supervisor. and he was recusing himself from the KGB 
petition and she would be taking over. Thev did not discuss the KGB 
position. They did not discuss the KGB petition except that he told her 
that she needed to follow up with Mr. Jeans of DEED. It is her 
understanding that her assignment was made by Mr. Davis, or maybe by 
Deputy Commissioner Black. She does not think Mr. Bockhorst told her 
who made the assignment. She was working 100 hour weeks back then 
and can't recall the details.642 

She immediately started to work on the KGB matter. "It was an intensive 
amount of work. ,,643 She did not seek or receive direction on the project 
from anybody. Mr. Notti was the Commissioner. She did not receive any 
policy direction from him. The only person she talked to about the Final 
Report was Kathy Atkinson. because she was working on the Wrangell 
petition and both sought to include the Meyers Chuck/Union Bay area. 
She thinks she completed work on the Final Report on or about October 
10. 2007. She was not working on any other petitions during this tinle. 
though she continued to work on the LBC regulations.644 

She did have discussions with Mr. Bockhorst about the staff worldoad and 
the LBC bylaws and regulations while she was working on the Final 
Report. But they did not discuss the KGB petition. She noted that 
comments were received that Mr. Bockhorst had not addressed all of the 
comments in the Preliminary Report. She would like to have discussed 
that with him but could not. There is no requirement that comments be 
summarized or responded to, it is just required that they be considered and 
the petitioner have an opportunity to respond. All of the comments were 
on the LBC's website. One of the things she did do was to ask Mr. 
Boclillorst to tell her what the staff worldoad had been from the time the 
KGB petition was filed to the point that the Preliminary Report was 
issued. She figured his worldoad was the reason he had not slll1lffiarized 
each and every comment. I-Ie sent her an e-mail with the information. She 
attached tills information to the Final Report. She tilought people may 
want to know what their worldoad was and they did not routinely 
slll1lffiarize comments. And she did not do so in tile Final Report. She 
read the entire record. researched NFR's. and researched otiler issues. It 
was a very intensive time for her work-wise. She did not have time to do 
a summarv. She definitely considered the comments645 

Tr. 174-79. 
Tr. 179. 
Tr. 179-84. 
Tr. 184-92. 
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Her August 3, 2007 e-mail to Mr. Bockhorst was related to the weekly 
summary they do each week. She drafted it. 646 

She would have read POWCAC's September 4,2007 comments soon after 
they were received. She did not talk witll anybodv about POWCAC's 
request that an independent consultant prepare a report.647 She did not 
tlunk the Final Report was tile "venue in which to address it.,,648 She 
tllought the LBC should address such tlunfss and she knew the 
Commissioners received copies of tile comment. 6 9 

She re_ceiy~dl\llr.HiJl's SeptellllJer24, 2007 e-mail. He was working as a 
consultant for tile KGB. She provided llim witll tile hearing transcripts he 
requested. The transcripts were in electronic format and available on-line 
- she just sent him the linlc, she did not mail him anything. This is 
"absolutely,,650 a regular activity for LBC staff, it is the type of procedural 
guidance tlley would offer to any petitioner or member of tile public.651 

The October 5, 2007 e-mails involve the list of LBC staff activities she 
had asked Mr. Bocldlorst to provide. Ms. Starkey helped her open his e­
mail. The attachment was included in tile Final Report on the KGB 

. t' . A d' D 652 annexatIOn pe 1tlOn as ppen IX . 

She drafted the Final Report on the KGB's annexation petition. She 
included Appendix D and the related portions of the Final Report to let 
those persons who submitted co=ents know why they were not all 
individually summarized and co=ented on, and that they all were 
considered. She responded to the comments generally as she responded to 
the issues raised - i.e. NFR's. This what has historicallv been done. She 
did not approach Chair Ketchum about tlus and ask for more time. She 
considered every co=ent. She did not have time to summarize and 
respond to each co=ent. She fullv addressed tile comments in tile Final 
Report. She addressed the co=ents tlmt presented the major issues. She 
did not consider asking Chair Ketchum for additional time. 653 

Tr. 192-94. 
Tr. 194-98. 
Tr. 212. 
Tr. 214-15. 
Tr. 200. 
Tr. 198-200. 
Tr. 200-04. 
Tr. 204-09. 
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She saw the October 19, 2007 letter to Governor Palin some time in 
October. Her Division Director (Jollie) asked her to provide some related 
documentation. She thinks she gave the Director a box of materials from 
the 1998 LBC proceeding. and she looked at a draft of the Director's 
response and provided some technical assistance and a timeline. She does 
not remember whether or not she pointed out footnote 67 in the 
Preliminary Report to Director Jollie or not. She was shocked when she 
first saw the letter to the Governor. She has worked for administrative 
agencies for 36 years. She worked with Mr. Bockhorst for 5 years. She 
considers him to be one of the most ethical and hard-working people she 
has ever worked with. And. based on the evidence before her. there was 
no conflict of interest. She does not know if any of the Appellants or 
public at large had been made aware by the LBC that Mr. Bockhorst had 
recused himself. But there was significant discussion of this at the public 
hearing so people were aware he was recused and she had worked on the 
Final Report. In her view. tIle intent of the letter to the Governor was to 
accuse Mr. Bocldlorst of an ethical violation. She did not consider giving 
the LBC copies of the October 19 letter. She did not give the LBC copies 
of that letter or the October 31 response.654 

She was assigned to draft tIle LBC's Statement of Decision on the KGB's 
arrnexation petition. She was directed by Chair Ketchum to add a 
paragraph on Mr. Bocld1orst and LBC staff in general, and to also add a 
paragraph conceming the Hyder exclusion. She added the paragraph on 
Mr. Bocld1orst a couple of days before the December 5th hearing. She 
does not recall the specifics of what she wrote in tIns paragraph. She 
thinks tIle reference to etIncal violations charges came from Chair 
Ketchum. The LBC directed tIlat tIle paragraph on the Hyder enclave be 
added - tIley took a break in the public hearing so that it could be drafted. 
She prepared Appendix B at the direction of Chair Ketchum. She looked 
at Director Jollie's October 31 letter and tIle weeldy reports. 655 

She has not had any discussions with Mr. Bocld1orst about anything 
related to this appeal. She did not discuss this hearing witIl Chair 
Ketchum. 656 

The KGB replv brief she referenced in the Final Report as adequately 
responding to certain comments was the KGB's replv after pubic notice of 
their petition and not a reply to tIle comments.657 

654 Tr. 209-220. 
655 Tr. 220-27. 
656 Tf.227-28. 
657 Tr.228-30. 
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Time constraints were such that she could not summarize and respond to 
every comment, but she did respond to the comments generally 811d all of 
the comments were provided to the LBC Commissioners. The 
C .. h· d 658 OIrumsslOners get t e entrre recor . 

She prepared a draft of the Statement of Decision and the LBC then meets 
to discuss the draft and vote on the final draft. 659 

The KGB responsive brief she referenced in the Final Report is at pp. 392-
425. A summary of a comment is just that. An eXilll1ple is found at p. 
1044. Summarizing comments used to be much more prevalent before the 
comments were posted on-line for the public and partiestosee. She did 
list in the Final Report (p. 739) the persons who submitted comments. She 
made general statements later on what the comments were. 660 

She does not know whether comments were summarized in the Final 
Report on the Wrangell incorporation petition. 661 

4. Carol Brown 

Appellants' next witness was Carol Brown. Her testimony included th 
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A. She resides in Meyers Chuck. She is filllliliar with the Meyers Chuck 
Community Association. All residents are members. The Association met 
once to develop a consensus on how to respond to the Wrangell and KGB 
petitions. She volunteered to spearhead the Association's responses to the 
petitions.662 

B. The overwhehning consensus of the Meyers Chuck Community 
Association members was that they did not want to be in the new 
Wrill1gell borough or the KGB. They tried to convince the LBC that the 
information in the petitions was not accurate. And their view was that if 
they had to be in a borough they preferred Wrangell. She got the idea for 
Meyers Chuck continuing as an enclave from the KGB Prelinlinary Report 
- she thought that all of the reasons for Hyder being ill1 enclave also 
applied to Meyers Chuck.663 

Tr. 231-32. Ms. McPherren is now being cross-examined by the LBC. 
Tr. 233. 
Tr. 234-37. Ms. McPherren is now being cross-examined by the KGB. 
Tr. 238. Ms. McPherren is now being asked questions by the Appellants on re-direct. 
Tr. 241-42. 

663 Tr.245-47. 
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She was in periodic contact with Mr. Bockhorst over the three years prior 
to the actual LBC hearings. She made a statement during the LBC's 
November 6, 2007 hearing. At that time she had her notes and records in 
front of her. What she said then was true and accurate. She called Mr. 
Bocld1orst on July 31, 2007 because she had only received DCCED's 
recommendation on the KGB petition, and not on the Wrangell petition. 
She brought up Meyers Chuck being an enclave. He said he did not think 
that the Commissioners would accept it. But he did say that if she was 
able to present an equal or stronger case for Mevers Chuck being an 
enclave he would have to consider it and he assumed the Commissioners 
would as well. She was not focusing then on the Final Report. She 
lmderstood from talking to ()therstllat most of the work went into tiie 
Preliminary Report and that it was more imp0l1ant ti1an the Final Report. 
She did not focus on whether or not Mr. Bocld10rst would be preparing the 
Final Report or not. She does not recall whether he indicated that 
someone else may be preparing the Final Report. She had no reason to 
think that he would not be doing so. She was not familiar with how the 
LBC had historically handled enclaves. He did not discourage her from 
attempting to malce the case that Meyers Chuck should be an enclave. She 
understood ti1at LBC staff provided technical assistance to the public. She 
asked llinl who she could contact for such assistance. He told her timt he 
had just given her 24 minutes of technical assistance. He did not direct 
her to anybody else. She lmew the LBC staff was small. He did not 
discourage her. 664 

She prepared comments on behalf of tile Meyers Chuck Community 
Association after spealcing with Mr. Boclmorst, and submitted ti1em to the 
LBC. The comments were signed by Glen Rice. She hied to do what Mr. 
Bocld1orst had mentioned, malcing a stronger case for Meyers Chuck to be 
an enclave than the case for Hyder.665 

Mr. Bocld1orst did not tell her during ti1eir July 31, 2007 telephone 
conversation that he was considering or intended to apply for the KGB 
Borough Manager position. She had no conversations with Mr. Boclmorst 
after tile July 31 phone call. 666 

She wrote letters in 2006 in response to the KGB petition stating her 
personal view that Meyers Chuck should be part of a Wrangell borough. 
Mr. Blasco represented the Meyers Chuck Community Association in 
putting together its responses to the KGB and Wrangell petitions. The 

Tr. 242-53. 
Tr. 255-57. 
Tr. 253-55. 
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Association did not appeal the LBC decisions on the KGB or Wrangell 
petitions. Mr. Bockhorst did not say anytlling to her that led her to believe 
that the Preliminary Report would be the primary basis for the LBC 
decision. That was just her general impression based on the amount of 
work that went into its preparation and the time frame for preparing the 
Final Report.667 

G. She has not reviewed any other ~relinlinary or final reports. She has never 
worked for DCCED or DCRA.6 

8 

H. She has a Masters degree in civil engineering. She was a civil engineer 
and a consultant to large institutional clients. She is now retired. 669 

5. Mark Davis 

Appellants' next witness was Mark Davis. His testimony included the following: 

A. He is the Director of the Division of Banking and Securities. He is the 
desigoated Ethics Supervisor for the DCCED. He does not recall any 
substantive discussions with Mr. Boclchorst about the KGB petition. He 
does recall that in late July 2007, Mr. Bockhorst came to see him and said 
that he was interested in applying for the KBG Borough Manager position. 
Mr. Boclchorst mentioned that he learned of the position vacancy on-line. 
He uoderstood that Mr. Bockhorst had just learned of it that day. He did 
not ask him when the Borough Manager had resigoed. The conversation 
was very short. Mr. BocldlOrst sent him a subsequent e-mail. He 
understood that Mr. Boclchorst had been involved in drafting a staff report 
on the KGB matter. He does not know what Mr. Bockhorst had 
reco=ended in the report. Mr. Boclchorst's follow-up e-mail that day 
references their having talked that afternoon and that is consistent with his 
recollection.670 

B. Ms. Bockmon is the State Ethics Attorney. Mr. Davis is also an attorney. 
He had suggested to Mr. Boclchorst during their July 31, 2007 
conversation that Mr. Boclchorst also spealc with her. Mr. Boclchorst had 
told him that he had completed work on the KGB issue and was now 
interested in working for the KGB which raised a potential issue under the 
State Ethics Act. It is his understanding that the Act does not address 
impressions of impropriety. He did not have an impression, independent 
of the Act, thaf Mr. Boclchorst applying for the KGB position after he had 

Tr. 257-62. Ms. Brown is now being asked questions on cross-examination by the KGB. 
Tr. 263. Ms. Brown is now being asked questions on cross-examination by the LBC. 
Tr. 264. Ms. Brown is now being asked questions on re-direct. 
Tr.271-77. 
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completed the KGB-related report could raise an appearance of a conflict. 
He did not think that it created an appearance of a conflict. He understood 
Mr. Bocldlorst, a layperson, stating in his July 31 e-mail that he was 
removing hinlself from the situation. He also communicated with Ms. 
Bockmon. His purpose in doing so was not because Mr. BocldlorSt'S 
situation created the appeaTance of a conflict. The purpose related to 
compliance with the Act. The Act permits a State employee to negotiate 
for employment with an entity. The issue under the Act is whether that 
employee remains in a position where they could benefit the potential new 
employer. 671 

I-Ie received a memorandum from Mr.BocldlorSt on August I, 2007. It 
was an ethics disclosure with an attachment. Mr. Bockhorst had told 11inl 
during their July 3ls' conversation that there was an overlap between the 
KGB and Wrangell petitions. During that conversation he also told Mr. 
Boclrnorst he should not work on the KGB petition. I-Ie did not tell Mr. 
BocldlorSt to do the same with respect to the Wrangell petition. There was 
no discussion oflus snpervisory role.672 

He next spoke to Mr. Boclrnorst during the week of September 4, 2007. 
I-Ie wanted to malce sure Mr. Boclrnorst had talcen hinlself off of the KGB 
matter. He had by that tinle discussed the situation with Ms. Bockman. 
He did not see any of the comments subnlitted in response to the 
Prelin1inary Report on the KGB annexation petition. And nobody talked 
to llirn about the comments. They discussed that Mr. BocIdlorSt had stated 
that he would not talee action on the Wrangell petition and that that is what 
he should do. He understood Ms. Atkinson was working on the Wrangell 
petition. He also told Mr. BocldlOrst that Mr. Bockhorst should not talee 
any action on the KGB petition. He understood somebody else would be 

. d k' 673 asslgne to wor on It 

When he spoke with Mr. Boclrnorst on July 31, 2007 they did not discuss 
assignment of LBC staff to work on the KGB petition. He was not 
involved in selecting who would work on the KGB petition.674 

He has seen the October 19, 2007 letter to Governor Palin. I-Ie does not 
read it as raising an issue under the State Ethics Act. 675 

671 Tr. 277-86. 
24 672 Tr. 286-93. 

'" Tr. 293-301. 
674 Tr. 300-02. 25 

67S Tr. 303. 
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following: 

He understood Mr. BocldlorSt to be saying, as a layperson, at the end of 
his July 31, 2007 e-mail that he was going to refrain from any action that 
might be perceived as benefitting the KGB. 676 

His role as Ethics Supervisor ended the week of September 4. 2007 when 
he gave Mr. Boclmorst his ethics determination. Except he does recall 
stopping by and talking with Ms. Atkinson to make sure that Mr. 
BocldlorSt had not involved hinlself in what she was doing and she 
confirmed that for him. He prepared the November 27. 2007 
memorandum at Ms. Bockmon's request. And he is supposed to make a 
written detemunation. He has prepanid written determinations for other 
m~tters. SometiInes it isnot cOl1temporaneolls ",l!hthec\etef111iniltiol1'_ 
I-Ie verbally gave Mr. Boclmorst his ethics detem1ination the week of 
September 4t1\ 677 

It was his understanding that Mr. BocldlOrst had also recused himself from 
the Wrangell petition. He did not hear anything to the contrary and he 
confirmed it with Ms. Atkinson. If someone recuses themselves from a 
matter pending an etiucs detem1ination, and the determination is that 
recusal is warranted, the State Etilics Act does not require an investigation. 
He understood from Mr. Bocldlorst that he had already prepared the final 
staff report, it would not change, and he would have nothing further to do 

'th 't o7B Wl 1. 

He also deals Witil complaints from tile public. There is a form for public 
complaints. The types of complaints he gets are that somebody is 
misusing a State vehicle etc. If a member of tile public had filed a 
complaint clainling timt Mr. Bockhorst had done sometlling wrong, he 
would review it. 679 

6. Dan Bockhorst 

Appellants' next witness was Dan Bocldlorst. His testimony included th 

676 Tr. 304-05. 
677 Tr. 306-08. 
676 Tr. 309-12. Mr. Davis is now being cross-exanlined by the LBC. The court later stated it 
understanding that Mr. Davis was saying timt Mr. Boc1dlorst had told llim that he had completed 
tile Prelinlinary Report, it was done and had been published. The court gave tile parties til 
opportunity to respond. The KGB, LBC, and Appellants agreed Witil the court's interpretation. 
Tr.316-18. 
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In 1997-98 he was a Local Government Specialist V. I-lis principal duties 
were to serve as staff for the LBe. The same thing he did for a couple of 
decades. He was hired in 1980. He had two or three subordinates in 
1997_98 680 

I-Ie drafted parts of the 1997 Prelin1inary Report on the KGB petition He 
was responsible for it being produced and published. This report was 
different than others he had done in terms of the level of interest and 
involvement in the analysis and conclusions by a number of persons. 
including persons from the Director's Ofiice and the Commissioner's 
Ofiice. Others wrote part of the report. He cannot now identify who 
wrote what section by section. ()thers expressed particular philosophies 
and positions that were included in the Preliminary Report. It is possible 
that he did not get his instructions in this regard in writing. He does not 
recall now whether he received written directions or not. The Preliminary 
Report itself clearly indicates that policymalcers in DCRA took certain 
positions on the KGB petition.68

! 

TIle 1998 Preliminarv Report did not reflect his professional judgment 
with respect to application of the pertinent constitutional principles .. 
statutes. and regulations. The Final Report did not either. He did not state 
any personal caveats in the reports and it would not have been appropriate 
for him to do so as it is the DCRA entity that serves as LBC staff. I-Ie 
does not think he would have been permitted to include such a caveat. He 
does not recall if he received policy direction in writing. Input into the 
conclusions and recommendations was provided by Bill Rolfzen, Pat 
Poland, Lamar Cotton, and perhaps others. There are a number of 
opportunities for a Director to influence the preparation of a report. There 
are staff meetings. There are special meetings. I-Ie believes he gave drafts 
of the Prelin1inary Report to Director Poland who returned it with changes. 
There were a number of meetings on this petition. There was a very 
intensive level of activity and involvement by the Director in particular as 
well as on the part of the Southeast Regional Ofiice. Mr. Rolfzen. and 
Deputy Commissioner Cotton. He thinks drafts were distributed and 
reviewed many times - reviewed by Director Poland and others. Perhaps 
not complete drafts but the analysis of particular standards or issues. 
Building the document was an evolutionary process.6R2 

'" Tr. 313-15. Mr. Davis is now being cross-exan1:ined by the KGB. Appellants did not ask an 
questions on re-direct. 
680 Tr. 324-32. 
6111 Tr. 332-40. 
682 Tr. 340-52. 
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693 Tr. 352. 

He does not recall if drafts of the Final Report were given to Director 
Poland or Deputy Commissioner Cotton, who then made changes and 
returned the draft to him. 683 

I-Ie does not recall having any specific contact with the KGB before it filed 
its petition in 1997. It would have been unusual if he did not have some 
contact with a prospective petitioner prior to a petition being filed. 684 

It is his view, based on Alaska Supreme Court determinations. that Article 
X. § 1 promotes the eA"iension of borough government in Alaska. 
including the extension of existing borough governments.685 

He didnot identify anybody as havIng provided policydire6tion ill the 
2007 Preliminary Report. He did not state in the Prelinlinary Report that 
any of the conclusions, opinions, or analysis were related to DCCED 
policymalcers. It was his practice to reference policvmalcers if he was 
given direction that he felt was particularlv egregious and that the did not 
want to be afiiliated with. There were instances other than the 1997-98 
KGB . d' 686 annexatlOn procee mg. 

He wrote the Preliminary Report, Final Report, and a supplemental report 
for the Skagway petition at some point between 1997 and 2007. The 
positions in the Reports was consistent with those of the Commissioner of 
the DCCED at the time. He is aware of the statement Governor 
Murkowski made in Skagway as reported in the Skagway newspaper. The 
statements attributed to the Governor did not reflect the position of the 
Commissioner of the agency he works for. I-Ie does not know whether 
what the Governor said was his official position. He recalls reading it in a 
newspaper article. He assumed that the Commissioner was in contact with 
the Governor's Office. He did not disagree with anything written in the 
supplemental report. And the Commissioner and division Director were in 
accord with the report. It was done under their policy direction. The 
Department has a statutory responsibility to provide technical assistance 
to, and staff for, the LBC, which is a quasi-judicial body created by the 
Alaska Constitution. The Governor's Office does not have this 
responsibility. So the direction appropriately comes from the 
Commissioner. TIle Prelinlinary Report was done in 2005 and the 
Governor's statements were made in February 2006.687 

GB' Tr. 352-54. 
GB5 Tr. 355. 
686 Tr. 357-60. 
6B7 Tr. 360-69. 
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Witil respect to the comment in tile 1997 Final Report concerning tile 
KGB's claim that DCRA staff had led it to believe it would be more 
appropriate to leave Meyers Chuck and Hyder out, rather than have them 
included as an alternative, because the LBC could add tilem - he thinks 
that the response that DCRA vigorously disputes this and told the KGB 
the opposite was based on a teanl evaluation of the matter - nobody 
involved thought tilat the KGB's assertion was correct. He wrote tIns part 
of the Final Report. He was stating DCRA's official position. 688 

It was the DCRA's official position that Mr. Fischer's statements, set forth 
in the Final Report, concerning the exclusion of Hyder and Meyers Chuck 
were "well-founded. ,,689 

In tile sununary and recommendations portion of the Final Report there 
are references to DCRA policymal(ers for some and not for otilers. He 
wrote the report with tile assistance of many others. The lack of such 
reference does not mean that he agreed wifu a particular 
recommendation. 69o 

He had minimal contact with Mr. Eckert, the KGB Borough Manager after 
the KGB filed its annexation petition in 2006 - he does not recall any 
specific discussions. It was John Hill, the KGB's consultant, who 
prepared the petition. He recalls that there were media reports that Mr. 
Eckert had resigned. His recollection is that the first appeared on .Tune 26, 
2007. I-Ie is not saying that he was aware of this at the time - he reviewed 
it in preparation for tins evidentiary hearing. He had not heard in 2007 
tilat Mr. Eckert right resign. He does not recall when he found out that 
Mr. Ecker had resigned. It was not significant to him at the time. He does 
not agree that the resignation necessarily meant timt the position was tilen 
open. The KGB could promote from witilin - it had an Assistant Borough 
Manager. He did not speculate on fue matter at the time. He learned on 
July 31. 2007 that tile KGB was trying to hire a new Borough Manager. 
He read it on-line at home - a vacancy announcement - he tilinks on the 
Alaska Municipal League website. He was not aware of anv orior 
advertisements for the position. There had been a proceeding earlier in 
2007 that he found particularly distasteful and he began to look for work 
elsewhere. He had applied for a job in Kemnore, Washington. Once he 
read tile KGB on-line announcement, he considered applying for the 
position. He did not mal(e tile decision to apply. He does not even lmow 
if he was initially particularly interested in tile position. 

GSIl Tr. 369-77. 
689 Tr.377-78. 
690 Tr.381-88. 
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Once he was at work that day he received a call from Ms. Brown. The 
Preliminarv Report on the KBG petition had already been published. So 
there was something of a staff hiatus on the petition. waiting to receive 
public comment. He thinks she called mid-moming. She asked about the 
Preliminary Report and how she could convince the LBC to exclude 
Mevers Chuck fTom the KGB petition. He talked generally with her about 
the process and procedures and the standards. I-Ie thereafter reflected on 
their conversation and decided that he did not want to be in the position of 
contemplating applying for the KBG position and getting such phone 
calls. So he spoke with his wife by telephone - he told her he needed to 
either declare his interest in the position as required by the Executive 
Branch Ethics Act or decide then and there that he would not apply. To 
preserve his options, he spolce with the Deputy Commissioner aild 
Director of the Division and with the Depamnent's Ethics Supervisor, 
who encouraged him to talk with the State Ethics Attorney. He decided 
the next day to recuse himself from further involvement with the matter. 
At that point he still had not decided to apply. I-Ie wrote a memorandum 
to the Ethics Supervisor. He understood he was asking if he could apply 
for the position under the circumstances. ' 

He saw the reference to Ms. Brown's LBC hearing testimony in the 
court's decision that addressed expanding the record. He did not discuss 
h . . I b d 691 er testmlony WIt 1 any 0 y. 

He had no involvement with the KBG petition after he recused himself. 
The Prelinlinarv Report had been completed at the end of June and had 
thereafter been published - in mid-Julv he thinks. The next step is to wait 
for the end of the comment period. Then the comments are exal11in.ed to 
see if they have any merit, if they state anything that would change the 
Department's analysis and conclusions. He had no involvement in that. 
The next step would be scheduling hearings and providing technical 
assistance to the LBC. He had no involvement with that. I-Ie had no 
communications with Ms. McPherren regarding the KGB petition after 
August 1. 2007. He does not recall having any such communications with 
Chair Ketchum. He did mention to Chair Ketchum that he was thinking of 
applving for the position. He did not read any of the comments submitted 
on the Prelinlinarv Report. He was offered the KGB position on October 
13,2007. He did not consider Ms. McPherren's October 5. 2007 e-mail 
asking for a list of staff activities to be something having anything to do 
with the KGB petition. He did not talk with her about why she wanted the 
information. LBC staff had a number of other responsibilities - there 
were other petitions pending, there was a annual report. He was not aware 
of Ms. McPherren working on any other petitions at that time but there 

'" Tr. 388-400. 
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were other projects she may have been working on. He did not read the 
Final Report. 692 

He does not recall receiving any legal opinions from the Department of 
Law with respect to the 1998 or 2007 Preliminary Reports. He does not 
recall in either instance asking for or receiving guidance from the 
Department ofLaw.693 

He has seen the October 19,2007 letter to Govemor Palin. He does not 
recall when. I-Ie thinks it was prior to leaving his DCCED employment. 
He left on October 31, 2007. He thinks Director Jollie gave it to him 
because she asked him questions related to it. He does not recall if he 
talked with anyone else Habout it. He doesnoCrecallthat he submitted 
anvthing in writing about it to Director Jollie. He does not recall ever 
having previously seen Director Jollie's October 3l. 2007 letter.694 

He does not recall being interviewed by the Ketchikan Daily News after 
he accepted the KGB Borough Manager position but before the LBC 
hearing. The statement attributed to him in an October 30, 2007 article 
that he leamed about the vacancy the weekend of July 28th is not accurate, 
he read it on-line on July 31't. He may very well have said, as reported in 
the article, that he encouraged the KGB in a letter to apply for annexation 
in 1998 because borough expansion is a constitutional goal of the State. 
He does not recall having written such a letter. 695 

There is nothing in the October 5, 2007 e-mail that is related to the KGB 
petition. There was no indication to him that anything he provided would 
be used for the KGB petition. This is the type of information he would 
normally provide for other reports, for example, staff reports, reports to 
the Alaska Legislature, reports to the LBC. 696 

It was his standard practice to seek out a policymalcer position on a 
petition when it came in. He did that for the Preliminary Report on the 
KGB annexation petition. He spoke with the Director of the Division. 
Michael Black. Mr. Black was the Director at that time. He sought policv 
direction from Director Black. Thev discussed the merits of the KGB's 
proposal. This was after the filing of the petition. responsive briefs, reply 
briefs. and public comments on the petition. but prior to his drafting the 
Preliminary Report. It occurred in March 2007. He outlined his position 

Tr. 400-06. 
Tr. 406-07. 
Tr. 407-10. 
Tr. 411-14. 
Tr. 414-15. M.r. Bockhorst is now being cross-examined by the LBC. 
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on the petition for Director Black. that he thought it was a strong petition. 
Director Black did not talee exception to his position. It was not his 
practice over the 27 years he worked as staff for the LBC to note in a 
report the instances where policymaleers agreed with him. There were two 
times during those 27 years where he strongly disagreed with the policy 
direction given and in those instances it was noted in the reports - the 
KGB 1997-98 reports were one of the two instances. 697 

He was never told by Ius Director or Commissioner to change the 
Department's position on the Skagway petition due to Governor 
Murkowski's comments. To the contrary, he was encouraged to continue 
with the Department's position. The Commissioner pers_onally 
pm1icipated to a great extent. They carefully exaJnined and debated the 
constitutional principles and felt very secure with respect to the 
Department's position. 69B 

Since becoming KGB Borough Manager he has been isolated from this 
case. He has not discussed this evidentiary hearing or tlus appeal with the 
KGB Borough Attorney.699 

His personal belief in 1997-98 was that the KGB petition should have 
been approved. even though it did not include Hvder or Mevers Chuck. 
The Preliminary and Final RepD11 did not represent his personal beliefs.7oo 

Newspaper articles are cited in reports if the Department chooses to 
include them. It is his professional judgment that Article X. § 1 of the 
Alaska Constitution encourages borough formation and encourages the 
extension of borough government. and the 1997 and 1998 Reports 
represent his personal professional judgment to the extent that they 
conclude that the KGB proposal met the applicable standards. He did not 
agree with those conclusions in the Reports that the KGB proposal did not 
meet an applicable standard. He did not reference DCRA policymaleers on 
all such occasions. He did in instances that he found particularly 
egregious. He went out oflus way then to point out that it was the policy 
maleers who made that decision. He may have made the conscious 
decision that he did not want to go over the top and malee such references 
in every other paragraph. He did not write a memorandum for the file 
stating his disagreements. 701 

691 Tr. 415-20. 
69!! Tr.425-27. 
69' Tr. 430. Mr. Bockhorst is now being cross-exanlined by tlle KGB. 
700 Tr.430-31. 
701 Tr. 431-37, 439-41. Mr. BocldlorSt is now being asked questions on re-direct. 
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W. 
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Tr. 437. 

Deputy Commissioner Black made the decision on .lulv 31. 2007 that Ms. 
McPherren would complete tile Final Report on the KGB annexation 
petition. He thinks he told Ms. McPherren. 702 

When a petition arrives it is first reviewed for teclmical form and content. 
Legal standards are applied during tlus process. It has long been the 
Department's practice to encourage petitioners to subnIit the petition in 
draft form. He worked for the Department for 27 years. During that time 
he worked on developing ilie LBC's regulations. He is lmowledgeable 
with respect to the applicable legal standards for all of tile types of 
petitions.703 

7. Lamar Cotton 

TIle KGB called Lamar Cotton to testify. His testimony included tile following: 

Duirng 1997-98 he was the Deputy ComnIissioner of DCRA. He had 
previously served as a member ofilie LBC. As Deputy Commissioner he 
oversaw tile policy decisions for the Department and interacted directly 
with the Division Director and staff. He was the one who ultimatelv made 
department policy and that policy became ilie recommendation given to 
the LBC.704 

He is ilie person who ultimately made the policy decisions in 1998 with 
respect to ilie KGB annexation petition. His policy position was to oppose 
the KGB petition. He discussed the petition wiili Mr. Bockhorst. Such 
discussions typically occurred on petitions. Mr. Bockhorst did not alITee 
with the policy decision. Mr. Bockhorst was in favor ofilie KGB petition. 
He and Mr. Bockhorst had frequently had active and robust debates and 
discussions on matters. The bottom line is iliat it was his call to oppose 
the KGB petition. Mr. Bockhorst lmew his place. He followed tlle policy 
direction.705 

He did not discuss his testimony with Mr. Brandt-Erichsen. He had 
received telephone messages from Mr. Van Altvorst and Mr. Blasco. He 
did not return tlleir calls. He had received some exhibits from Mr. 
Blasco's office. 706 

Tr. 441-43. Mr. Bocldlorst is now again being cross-exanIined by the LBC. 
Tr. 446-47. 
Tr. 447-49. 
Tr. 450-51. Mr. Cotten is now being cross-examined by the Appellants. 
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He made the policy decisions on the KGB annexation petition in 1998, 
The Commissioner could override him but he instead delegated the matter 
to him due to his backgrDlU1d in local govermnent. He had served on the 
LBC for four years in the late 1980's and early 1990's. He imagines that 
back then he had a pretty good grasp on the pertinent constitutional 
principles. He does not remember the particulars as to why he provided 
Mr. Bockhorst with the policy direction in 1998 that he did. He imagines 
that he determined that denying the KGB petition was in the best interest 
of the State. He did not read the docll111ents that Mr. Blasco had sent him 
to review this matter. He does not recall having a hand in the actual 
drafting of the 1998 Preliminary Report. He is sure he reviewed drafts and 
was briefed on it as it was being written. His responsibility was to give 
direction. He would not normally grab a-red pen. Tile writer o{i:i1eTt'Q-ort 
is separate from the policymakers. Mr. Bockhorst followed his direction 
and that of the others who were directing him. I-Ie and Mr. Poland did not 
simply hand the matter off to Mr. Bockhorst and move on. They certainly 
had to review the matter. He cannot recall if he made any changes in the 
drafts of this Preliminary Report. Sometimes he did and sometimes he did 
not. He does Imow that Mr. BocldlorSt was in favor of the petition and he 
was not, and he was the one who made the call on the State's position. He 
recalls being interviewed back then by a Ketchikan radio station and 
within the last year or so by the Ketchikan paper. He thinks Mr. 
Bockhorst may have called and given him the heads up that someone may 
be calling. 707 

8. Jennie Starkey 

The LBe called Jennie Starkey to testify. Her testimony included the following: 

She is employed by the DDCED. She is a Publications Technician II. She 
has had that position for close to ten years. She has worked for the 
Division for 26 years. Her duties include arranging publication of LBC's 
preliminary and final reports. She worked with Mr. Bocldlorst for over 20 
years. He was her supervisor fTOm 1991 until 2003 or early 2004. Her 
work on the LBC reports involved talcing the work done by the LBC staff 
and placing it into a layout document and adding the pictures, graphs, and 
charts. The staff work came to her in mUltiple parts. It was a 1 to 2 month 

708 . 
process. 

She worked on the Wrangell and KGB publications in 2007. The KGB 
Preliminary Report was mailed out on July l3, 2007, It usually takes 
anywhere from a couple of weeks to up to a month and a half for her to get 

7D7 Tr. 451-63. The LBC had no cross and the KGB had no re-direct. 
'" Tr. 465-68. 
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following: 

A. 

a report prepared for publication after she receives it from the person who 
wrote it. 709 

In the August 31, 2007 e-mail she was checking with the LBC staff - she 
was forwarding a comment to the person who had last been involved with 
the KGB petition to her lmowledge, Mr. Bocldlorst. At some point 
Lynette (Admin. Clerk III) came into her office and she told Lynette she 
had forwarded something to Mr. Bocldlorst. Lynette told her that he was 
no longer involved, that things were to be forwarded to Jeanne. That is the 
first she was aware ofthiS.71U 

With regards to the October 5, 2007 e-mail from Jeanne (Ms. McPherren), 
Ms. McPherren had receiveda documeiltprepaTed on Office 2007 aI1.d Ms. 
McPherren's work computer had Office 2003. So she ran it through the 
translator on her computer and forwarded it back to Ms. McPherren. 711 

Documents forwarded to her for publication become final once the policy 
makers have approved the final document and she gets the approval from 
the person responsible for the document. The it is delivered via Internet to 
the contractor and they plint it. The Preliminary Report was in fmal fo= . 
on July 13, 2007. 712 

9. Harriet Edwards 

The KGB called Harriet Edwards to testify. Her testimony included th 

She is the KGB Borough Clerk. She has had that position since 2002. 
She was responsible for advertising for a new Borough Manager in 2007. 
The Borough Assembly fonned a committee - the Ad Hoc Manager 
Search Committee. She gave the Committee a proposed packet to send 
out to applicants. TIle Committee met on July 27, 2007 and approved the 
packet. The packet included the employment application. She made one 
revision on it that date and that is the application that was sent to the 
applicants. So anybodv who applied would have had to fill out an 
application after July 27'h.713 

709 Tr. 468-70. 
710 Tr. 470-71. 
711 Tr. 471-72. 
712 Tr. 472-73. 
713 Tr. 474-76. 

Neither the Appellants nor the KGB cross-examined Ms. Starkey. 
Neither the Appellants nor the LBC cross-examined Ms. Edwards. 
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VI. DISCUSSION 

a. Points Common To AIl Appellants 

1. Alaska Constitution 

Appellants claim that the LBC erred by interpreting Article X, § 1 and Article X, 

§ 3 of the Alaska Constitution as encouraging the expansion of existing organized boroughs i 

the same manner as the Alaska Constitution encourages the formation of organized boroughs, 

regardless o:f the adverse consequences to persons ill the l.morga.rii:i£dliorcmgh, who have equal 

constitutional status with persons within unorganized boroughs. 

A. 

B. 

C. 

D. 

E. 

Appellants argue that: 

The LBC (and DCCED), in addressing ti1e KGB's 2006 annexation 
petition, interpreted Article X, § 1 and Article X, § 3 of the Alaska 
Constitution as encouraging ti1e expansion of existing organized boroughs 
in the same manner as ti1e Constitution encourages the formation of 
organized boroughs. 

This interpretation is a reversal of the LBC's (and DCRA's) interpretation 
of Article X, § 1 and Article X, § 3 with respect to the KGB's 1998 
annexation petition. 

The LBC (and DCCED) did not explain why its interpretation changed. 

The LBC's (and DCCED's) interpretation is wrong. The Alaska 
Constitution does not equally encourage borough formation and borough 
expansion. The Alaska Constitution does not treat borough expansion the 
same as borough formation. The Alaska Constitution created the 
unorganized borough. Residents of organized boroughs do not have 
greater rights than residents of ti1e unorganized borough. They have ti1e 
same rights. So the LBC erred in its application of the "best interests of 
ti1e state" standard. 

The LBC improperly applied Article X, § 1 and Article X, § 3 to the facts 
and circumstances of the KGB's 2007 annexation petition and erred in 
fmding that the petition satisfied the standards set forth therein. 
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A. Equating Incorporation and Annexation 

The LBC714 did view Article X, § 1 as encouraging the extension of borougJ 

government through both borough incorporation and borough annexation. The LBC based thi 

view on the wording of Article X, § 1715
; the "legislative" history of Article X, and the Alask 

Supreme Court's Mobil Oil CO/po decision.716 The LBC concluded that there is no reasonabl 

basis for distinguishing borough annexation from borough formation in this regard. 71 7 

The LBC's interpretation of ArtICleJ.C§ f dId not Dngmate with the KGB's 2.00 

annexation petition. The interpretation is not a complete reversal of the approach used by DC 

and the LBC in analyzing the KGB's 1998 annexation petition. To the contrary, DCRA and th 

LBC expressed similar views in 1998 and 1999.7lR But DCRA decided to give this constitution 

principle "diminished weight" because Hyder and Meyers Chuck were not included within th 

territory the KGB proposed to annex.719 And the LBC, though recognizing the principle, foun 

that the KGB petition still did not satisfy the requirements of Article X, § 1 because Meyer 

Chuck and Hyder were excluded.72o And, the LBC had otherwise previously stated this view. 721 

114 The LBC, in its Statement of Decision, expressly adopted DCCED's analyses of th 
standards at issue in tills appeal. So such references to the LBC necessarily also include DCCED. 
715 "The purpose of this Article is to provide for maximum local self-government with 
minimum of local government units, and to prevent duplication of tax-levying jurisdictions. 
liberal construction shall be given to the powers of local government units." 
716 The Court in Mobil Oil CO/po stated: "We read this [Article X, § 1] to favor upholdin 
organization of boroughs by the Local Boundary COmnllssion whenever the requirements fo 
incorporation have been minimally met." 518 P .2d at 99. And:" Aside from the standards fo 
incorporation in AS 07.10.030, tllere are no linlitations in Alaska law on tile organization oj 
borough governments. Our constitution encourages their creation. Alaska const. art. X, § 1." 
518 P.2d at 101. 
717 R.450. The LBC adopted tile DCCED's analysis by reference in its Statement of Decision. 
R. 983-85. Citations to the record in the Discussion section are not intended to be exhaustive. 
7lB R. 1050-52,1055,1098-1101,1103-04,1117-1122,1028-30. 
m R. 1054-55,1099-1101,1103-04,1117-1122. 
no R.I030-31. 
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The court, applying its independent judgment, finds that the LBe's interpretatio 

of Article X, § I as encouraging the extension of borough government by incorporation and 

annexation is a correct interpretation as it is consistent with: the text of Article X, § 1; th 

constitutional framers' intent concerning boroughs; the Alaska Supreme Court's Mobil Oil Co}' 

decision; and, reason and common sense. 

With regards to the text, Article X, § I states that a purpose of Article X is t 

provide for maximum locars(:lf~govemrnel1t.Thereisno local self-goverrnnent for those area 

in the unorganized borough outside incorporated cities. There is no borough government at all i 

the unorganized borough. So the purpose of providing for maximum local self-government i 

advanced when territory in the unorganized borough becomes part of an organized borough. 

Territory becomes part of an organized borough through both borough incorporation and 

borough annexation. 722 

721 DDCED stated that LBC Annual Reports to the Alaska Legislature set forth till 
constitutional interpretation. R. 527. The court also notes that the LBC, in its brief, references 
2004 LBC and DEED study which stated the same constitutional interpretation. The study is no 
in the record. Appellants have not objected to this reference or moved to strike. To the exten 
tile court can consider the study, it provides additional support for the conclusion that DCCE 
and the LBC did not develop a new interpretation of Article I, § 1 in tile 2007 KGB annexatio 
proceeding, but tile court would have made tllls finding without considering this study. 
722 Appellants criticize DCCED and the LBC for not obtaining an opinion from tile Alask 
Attorney General's Office concerning the LBC's constitutional interpretation. The court addres 
tilis matter hereinbelow. The court here notes timt the Attorney General's Office is defending th 
LBC, and its interpretation, in tllls proceeding. And tile Alaska Supreme Court has recognize 
that it is not inappropriate for "non-lawyers in administrative agencies" to interpret the law tim 
applies to the agency. Alaska Public Illterest Research Group v. State, 167 P.3d 27, 42 (Alask 
2007). Moreover, the court also notes tilat Appellants subnlitled a portion of the Alaska' 
Constitution, A Citizen's Guide (4th ed.), published by the Alaska Legislative Affairs Agency, 
with its opening brief, apparently to show timt tile Department of Law has stated a different 
interpretation. Appellants did not move to enlarge the record. The LBC did not object. Th 
KGB did object but did not file a motion to strike. To the extent that tile court can consider tIll 
exhibit, it provides additional support for DCCED and tile LBC's interpretation as tile autilo 
states that Article I, § 1 "expresses the constitutional policy of encouraging tile spread of local 
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With regards to tile fhuuers' intent, tile LBC has shown iliat ilie framers intended 

iliat boroughs encompass large natural regions.723 The LBC has also shown iliat ilie unorganized 

borough encompasses a large but not a natural region. 724 So extendiog borough governmen 

waugh borough iocorporation where ilie applicable standards have been met advances ili 

framers' goal ofhaviog territory io Alaska in boroughs encompassiog large natural regions. Thi 

intent is also advanced when ilie extension of borough government occurs waugh annexation. 

The framers also iotended, per Article X, § 3 of the Alaska ConstitUtion, thilt all 

boroughs, including l1l1organized boroughs, "embrace an area and population witil corruno 

interests to tile maximum degree possible." The LBC has shown iliat ilie unorganized borough 

does not satisfy the "corrunon ioterests" standard. Borough incorporation advances ili 

"common interests" standard as it results in an area leaviog ilie non-complying unorganized 

borough and becoming part of an organized borough that must comply wiili the requirement if i 

is approved by ilie LBC. So tile extension of borough government also achieves this result. 

:Mobil Oil Corp. iovolved the question of whether ilie proposed North Slop 

Borough met applicable borough iocorporation standards. It was not necessary for ilie Court t 

specifically discuss borough annexation and it did not do so. But ilie decision is pertioent t 

borough annexations. The Court considered the purpose of Article X as set fortil io Article X, § 

1. The Court stated that it: "read tins [purpose 1 to favor upholdiog organization of borough 

whenever ilie requirements for iocorporation have been mioirnally met.,,725 And tile Court state 

government in Alaska witinn ilie iostitutional framework of cities and boroughs ... It establishe 
a strong presumption in favor oflocal government." (p. 163) 
'" See a/so, Mobil Oil CO/p., 518 P .2d at 98-99 11. 14. 
72' R. 1067-69, 1156-57, 1165-66 (1998 KGB Petition). R. 472 (2006 KGB Petition). 
725 518 P.2d at 99. 
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1 that: "Our constitution encourages their (boroughs) creation." 726 The COlrrt reviewed the recor 

2 in light of this purpose. As discussed above, the purpose of Article X, § 1 is advanced by both 

3 
borough incorporation and borough annexation.727 So it follows that the Alaska Constitutio 

4 
also encourages extending borough government by means of rumexation when the applicabl 

S 
standards have been met. 728 

6 

The LBC' s interpretation is consistent with reason and common sense for th 
7 

reasol1.S stated above. Borough annexation involves the iiicorporafion ofadditionalfemtoiYiiit-
B 

9 
an organized borough. 

10 Appellants argue that the Alaska Constitution only favors borough incorporation. 

They note that Article X specifically references borough "incorporation" but not "annexation.' 

12 TIns is correct. Borough incorporation is specifically mentioned in Article X, § 3. Borough 

l3 annexation is not specifically mentioned in Article X. But Article X does address borou 

14 
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726 518 P.2d at 101. 
m Appellants apparently also assert that the LBC improperly read the Mobil Oil Corp. decision 
as requiring that the LBC approve an annexation petition if the applicable standards ar 
minimally met. DCCED did not state tins view (R. 450). The LBC did not state this view CR. 
983-84). The LBC and DCCED did note that LBC decisions approving annexations should b 
upheld by a court when tile standards have been minimally satisfied. This view is consisten 
with the Alaska Supreme Court's Mobil Oil Corp. decision. DCCED and tile LBC also note 
that the LBC is not required to approve every minimally acceptable petition. Tills is consisten 
with the Court's decision in Yakutat v. Local Boundary Commission, 900 P.2d 721, 727 (Alask 
1995). DCCED cited the Yakutat decision for this point CR. 447-48). So tile LBC and DCCED 
noted tlmt a court should uphold tile LBC's decision to approve a petition that met the applicabl 
criteria, albeit minimally. They did not state that the' LBC had to approve such a petition. 
Appellants submitted exhlbits with their briefing, including with tlleir Reply, related to the 2002 
Skagway LBC proceeding. They did not move to supplement the record. Neither the KGB no 
the LBC moved to strike. Appellants argue that these documents show that DCCED (Mr. 
BocldlorSt) took a different position then - arguing that the LBC did not have to approve th 
Skagway petition even if it minimally met the applicable criteria. To the extent the court c 
consider these exhlbits, they simply show that the DCCED understood tile law, and do not sho 
that DCCED took different positions on tins subj ect with respect to the Skagway petition and th 
2006 KGB petition. 
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annexations. Article X, § 12 states that: "The commission ... may consider any proposed local 

government boundary change." The Legislature has "prescribed" that the LBC must se 

annexation standards and methods, the Alaska Supreme Court has enforced this statutor 

mandate,729 and the LBC has set annexation standards and methods. The annexation standard 

are substantially similar to the incorporation standards. 73o The court also notes that Article X, § 

1 refers to "local self-government" and "local government units", and does not specificall 

menti on Borough· "liicorpora.11oll.","f()TlIlation", or "annexation,m 1 

Appellants also point out that Article X, § 3 mandates that Alaska be divided int 

boroughs, organized or unorganized. They argue that this means that the unorganized borough 

was created by the Alaska Constitution and, as a result, its residents have the same rights a 

residents of organized boroughs and their interests must be given equal weight with those of th 

residents of organized boroughs pursuing annexation. 

The Alaska Constitution did not create "the" unorganized borough. Article X, § 3 

does require that the State be divided into boroughs and allowed that the boroughs may b 

organized or unorganized. The unorganized borough was created by statute. Article X, § 3 doe 

not exempt unorganized boroughs from its requirement that boroughs be established according t 

72B Said standards include compliance with Article X, § 3. 
m United States Smelting Refilling and Milling Company v. Local BOllndaJ)' Commission 
489 P.2d 140,141-42 (Alaska 1971). 
730 Compare 3 AAC 110.045 - .65 (Standards for Incorporation) with 3 AAC 110.160 - .21 
(Standards for Annexation to Boroughs). Both sets of standards address "community oj 
interests", "population", "resources", "boundaries", and the "best interests of state." And th 
regulations addressing those subjects are substantially similar. 
711 The court also notes that Article X, § 3 must also apply to borough annexations inasmuch a 
it would malce no sense that boroughs being formed must comply with the "standards' 
referenced therein and with the "common interests" requirements but once formed an organized 
boroughs can annex territory without satisfying said standards and with which it has no such 
~'common interests." 
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standards provided by law, including standards on population, geography, economy, and 

transportation. It appears that the tmorganized borough was not established according to sai 

standards. Article X, § 3 does not exempt tmorganized boroughs from its requirement that eacb 

borough "embrace an area and population with common interests to the maximum exten 

possible." The LBC has shown that the unorganized borough does not meet this "commo 

interests" requirement. 

. :Aj5j5ellilhtshaw citec!ftoauthority wliich Stlpports-theproposition-that-the LBC 

must consider the interests of the residents of the unorganized borough as such. They have cited 

no authority which supports the proposition that the LBC must somehow weigh equally th 

interests of persons within and outside the proposed borough boundaries. They have cited n 

authority which supports the proposition that the LBC must engage in such weighing at all. 

The LBC was established to malce objective decisions on the state level. 732 In s 

doing it must consider the best interests of the State. The LBC may733 consider the Appellants' 

interests in that context. 

'" To the contrary, the Alaska Supreme Court has stated that: 

"We have ... recognized that the intention of the constitutional provision ... was 
to provide an objective administrative body [LBC] to malce state-level decisions 
regarding local boundary changes, thus avoiding the chance that a small, self­
interested group could stand in the way of boundary changes which were in the 
public interest." 

Port Valdez CompallY, Illc. v. City of Valdez, 522 P.2d 1147, 1150 n. 7 (Alaska 1974) (citin 
Fairview Public Utility District No.1 v. City of Allchorage, 368 P.2d 540, 543 (Alaska 1962 
and Oesau v. City of Dillillgham, 439 P.2d 180, 183-84 (Alaska 1968), see also, Mobil Oi 
Corp., 518 P.2d at 759-60. And the Court has also held that "residents of a community have n 
constitutionally protected interest in the existence of a separate government unit, so th 
legislature may provide for its annexation without their consent." City of Douglas v. City all 
Borough of Juneau, 484 P.2d 1040,1043 (Alaska 1971) (citing Oseau v. City ofDillillgham). 
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B. LBe's Article X, § 1 Findings/Conclusions 

1. Maximum Local Self-Government 

The LBC did not err io ioterpreting the "maximum local self-government' 

standard set forth io Article X, § 1. The LBC noted, just as it had in 199973
\ that Article I, § 1 

encourages the extension of borough government. The LBC stated that tins standard is met when 

borough government is extended to an unorganized area io accordance with applicable standards, 

iegaraless of a need in the airiiex-edarea for ariyparticlilar services.7J5 This is a cortee 

ioterpretation of the "maximum local self-government" standard as it is consistent with: th 

wording of tile standard/36 it serves to extend borough government; and, it is consistent with til 

Mobil Oil CO/po decision.737 

The LBC noted that io 1999 it had found that the KGB's 1998 annexation petitio 

did not satisfy this standard because it did not ioclude Hyder and Meyers Chuck. The LBC 

733 The "best ioterests of the state" requirements are set forth at AS 29.06.040, 3 AAC 110.195, 
and 3 AAC 110.980. These reglliations and statute do not impose such reqillrements on th 
LBC. But tile LBC can consider the impact of the proposed annexation on residents in til 
unorgani2ed borough. 
734 R. 1028-30. 
735 Appellants argue that the area to be annexed had no need for borough services. But the LBC 
found io 1999 that it did io the sense that it was likely that development would occur and 
substantial weight should be given to the need to plan for it and to have local government i 
place before it does. R. 1028-30, 532-34. The LBC took this same view with respect to th 
KGB's 2006 petition. R. 532-37. There was substantial evidence in the record to support th 
LBC's related factual finding. R. 8-9, 43-46, 62-65, 75-76. The court also notes that tile LBC 
found io 1999 that it is not necessary that there be a need for municipal services in the areas to b 
annexed io order for tile LBC to approve an annexation petition. R. 1218. That appears to be 
correct statement of the law io view of the facts io Mobil Oil CO/po 
m Self-government is maxinlized when areas witllin the unorganized borough, which do no 
have self government, are incorporated ioto an organized borough, which does, either b 
borough formation or annexation to an existiog borough. 
737 518 P.2d at 101. The Court approved the incorporation of the North Slope Borough, wIne! 
encompassed 97,121 square nliles and had 3,384 iohabitants. 
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explained that it based that fInding on an unduly narTOW reading of Article X, § 1.73B The LB 

noted that the result was that some 5,500 square miles of Alaska territory remained without local 

government in the unorganized borough because the petition did not include the 21.4 square mil 

Hyder and Meyers Chuck areas. The LBC concluded tllat this result 

constitutional goals of local government being provided on a regional basis. 

There was a reasonable basis for the LBC's fmding tllat the 2006 KGB 

. annexation jietiticm satisfied this standard, and tllere-WaBsuhstantiaJ evidence to supp()rflll 

same, as tile KGB proposed to bring 4,701 square miles ofland in tile unorganized borough with 

no local self-government into the KGB.739 

The LBC could reasonably fmd that this standard was met without Hyder bein 

included, and there was substantial evidence in the LBC record to support the same, for at leas 

fIve reasons. First, as noted above, the KGB proposal would result in borough government bein 

extended to a substantial area with no local self-government. Second, the standard does no 

mandate the inclusion of all adjacent land in a borough, eitller by incorporation or armexation. 

it did all boroughs would include all of the land within their model boundaries. They do not. 

The LBC recognized this in recounting the history of incremental borough expansion in Alaska. 

Third, Article X, § 3 allows for some land being in unorganized boroughs. Unorganized 

boroughs do not have local self-government outside incorporated cities. Fourth, the "maximum' 

requirement does not mean that a borough must include adjacent areas tllat do not meet all of th 

standards for armexation. Fif1ll, as discussed below, tile LBC found tllat there was a sufficien 

736 R. 985. 
739 R.434. 
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1 basis for Hyder to remain an enclave and fOlmd, at least implicitly, that Hyder did not hav 

2 sufficient ties with the KGB to meet the "common interests" requirement of Article X, § 3. 

3 
2. Minimum of Local Government Units 

4 
The LBC did not err in interpreting the " a minimum of local government units" 

5 

standard set forth in Article X, § 1. The LBC correctly concluded that this standard does no 
6 

require that an annexation result in the actual reduction of local government units. This i 
7 

consistent with the laIlguageOHlie-s'faiidilid. Aiidil is collsistent witliiliefaccthalanrtexatibn 
8 

9 
do not themselves cause a reduction in the number of local government units as there is no legal 

10 requirement that an existing local government unit in an area being armexed must merge with th 

11 armexing borough or otherwise cease to exist. 

12 There was a reasonable basis for the LBC's finding that the KGB's annexatio 

13 petition satisfied this standard, and there was substantial evidence in the LBC record to suppo 

14 the same. The LBC found that the KGB's proposed annexation was neutral in this respect. I 

15 neither created nor reduced the number of local government units. And the LBC also found tha 

16 
the armexation proposal would result in a substantial area outside any local government uni 

17 
being incorporated into the KGB, thereby significantly increasing the extent to which th 

18 
existing local goverrmlent unit (KGB) encompasses a large natural region, which was one of th 

19 

constitutional fraJ.llers' intents. 
20 

21 
The LBC could approve the KGB petition though it excluded Hyder because: 

22 
Hyder is not a local government unit; including or excluding Hyder would not increase 0 

23 decrease the number of local government units; the LBC record does not reflect that Hyder i 

24 likely to incorporate in the foreseeable future if excluded from the KGB; Hyder could stil 

25 incorporate if included within the KGB; aIle!, the LBC found that there was a sufficient basis fo 
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l Hyder to remain an enclave and found, at least implicitly, that Hyder did not have sufficient tie 

2 with the KGB to meet the "common interests" requirement of Article X, § 3. 

3 
C. LEC's Article X, § 3 Findings/Conclusions 

4 
The LBC did not err in interpreting the standards set forth in Article X, § 3. 

5 

Article X, § 3 addresses "boroughs". It provides, in part, that: "Each borough shall embrace an 
6 

area and population with common interests to the maximum degree possible." TIns requiremen 
7 

. is not liiiiited Ii5Dorougli-formiitioiilfaTso· applies t6 boroHgniiIinexations. 
8 

9 
The LBC interpreted Article X, § 3 as requiring that the area and populatio 

lO within the proposed new boundaries of the KGB embrace an area and population with commo 

II interests to the maximum degree possible. This is a permissible interpretation of Article X, § 3 

l2 because it is consistent with: the text of Article X, § 3; and, the history of borough formation and 

l3 extension in Alaska. 

l4 With respect to the text of Article X, § 3, the provision does not require that a 

l5 borough embrace "all" areas and populations with "common interests." The section instead 

l6 
requires that the area and population within a borough have common interests to the maxim 

l7 
degree possible. In the context of borough formation or borough extension this permits a focu 

lB 
on the area and population proposed for inclusion within the borough. 

19 

With respect to the history of borough formation and ell.'tension, the LBC ha 
20 

2l 
shown that many boroughs, when formed or after annexation, did not include the area and 

22 
population witlnn tlleir ideal boundaries, and tllat the LBC has construed tlle standards a 

23 

24 

25 
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permitting the incremental expansion of borough government. Tins is evidenced by the LBC' 

position recounted in Valleys Borough Support Committee v. Local BOlllldaJJ' COllllllissioll. 740 

There was a reasonable basis for the LBC to conclude that the territory the KGB 

proposed to annex satisfied the requirements of Article X, § 3. There was substantial evidence' 

the LBC record winch supports this conclusion.741 

To the extent that the LBC was required to detemline whether the KGB's ties t 

. Bydef were sucYUilffllfe KGB c6iili:l hot "embrace an area or population witlrcommon-interest 

to the maximum degree possible" without Hyder, the LBC impliedly found that such commo 

interests did not exist at tllat time.742 This is evident from tile LBC's enclave fmdings. 743 An 

from ilie LBC's decision to direct the KGB to file a petition to annex Hyder witlnn five years and 

to encourage "the KGB to work toward developing communication, transportation, an 

economic ties between Hyder and the Borough". 744 

There was substantial evidence in the LBC record which supported the conclusio 

iliat Hyder and ilie KGB did not have sufficient "common interests" for ilie KGB's petition t 

not meet tlUs standard if Hyder were excluded. This included evidence745 iliat: 

1. 

2. 

3. 

The ferry run between Ketchikan and Hyder iliat ilie LBC speculated in 
1999 may materialize did not; 

The State stopped its ferry run between Hyder and Ketchikan in 2001; 

Ketchikan and Hyder are no longer in the same House District; 

'" 863 P.2d 232, 233 (Alaska 1993). 
741 R.457-87. The court notes, as did tile LBC, iliat the LBC made similar fmdings in 1999 with 
respect to basically the same area. 
m See, Valleys Borough Support Committee, 863 P.2d at 234-35; Yakutat, 900 P.2d at 726. 
'" R. 519-23, 997. 
'44 R. 999. The LBC did not encourage ilie KGB to improve existing ties. 
745 R. 6-8, 72, 89. 
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4. 

5. 

6. 

7. 

8. 

9. 

Hyder is a considerable distance from Ketchikan, and the only means of 
transportation between the two are by water or air (floatplane); 

There are not significant economic, transportation, co=unication, or 
social ties between Hyder and Ketchikan; 

Hyder's economic, transportation, communication, and social ties are with 
Stewart, B.C.746 Hyder obtains it utilities and phone service from Stewart. 
Hyder's primary transportation lillie is the road that goes through Stewart. 
Hyder stores accept Canadian money. Hyder residents shop in Stewart. 
Hyder receives almost exclusively Canadian broadcast signals; 

Hyder and Ketchikan arem -ilifferenftiliiezones;-

Hyder and Ketchikan have different zip codes; and 

Mr. Caffall-Davis's written and verbal comments on behalf of Hyder. He 
vigorously asserted that Hyder has virtually no ties with the KGB. He 
stated the view that if Hyder were to be part of an organized borough it 
would fit better with the Wrangell Borough or a new Prince of Wales 
borough.747 

13 The LBC could reasonably conclude that the above is entitled to more weight than 

l4 the more abstract ties the LBC focused on in 1999.748 In this regard the court notes that the area 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

7<, The LBC stated in 1999 that such ties are not relevant as Stewart is in Canada. This is tru 
insofar as Hyder could not become a part of Canada and in the sense that if Hyder were to join 
organized borough it would likely be the KGB. But it is clearly relevant to the issue of whethe 
Hyder has sufficient ties with the KGB for the "common interests" requirement of Article X, § 3. 
and the related requirements oB AAC 110.160, to be satisfied. 
7<, R. 246-65, Tr. 277-85 (11/06/07 LBC Public Hearing). 
m See, Tr. 140-41 (11/06/07 LBC Public Hearing). For exanlple, in 1999 the LBC place 
substantial reliance on the facts that Ketchikan and Hyder are in the same census subarea an 
recording district, and Hyder is within the KGB's model borough boundaries. With respect t 
model borough boundaries, it appears from the record that inclusion in a model borougl 
boundary simply means that if that area were ever annexed or included in a newly incorporate 
borough it would be part of that particular organized borough. It does not necessarily mean tha 
the area presently has actual sufiicient ties to require inclusion. The LBC has shown in thi 
regard that there is a historical pattern in Alaska of boroughs increasing in size incrementally and 
not encompassing all of the area within the borough's model borough boundary. And th 
Skagway materials the Appellants submitted further demonstrate tllls in view of the modest siz 
of the Skagway Borough. The court also notes that there was very little specific evidence of 
significant actual ties between Ketchikan and Hyder cited by DCRA or the LBC in rejecting th 
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where the evidence in the LBC record reflects that the KGB and Hyder lack ties generall 

correspond to the "standards" specifically mentioned in Article X, § 3 - "population, geography, 

economy, transportation." 

Appellants rely on the Alaska Supreme Court's Yakutat decision in support 0 

their argument that Hyder must be included in order for the KGB annexation petition to satis 

tins standard. TIle Court in Yakutat did discuss the "maxinmm degree possible" standard. Bu 

there is n6ftiiiigiIithe discussion wliicliwbilld reqUire thattheLBC find thattilestandatd-coul 

not be met if Hyder was not included in tile area tile KGB proposed to annex.749 The Court hel 

that Article X, § 3 "vests the LBC with power to [rnd non-compliance when the boundaries 

originally described in a petition for incorporation do no maximize common interests .... th 

LBC has broad authority to decide what the most appropriate boundaries of proposed boroug 

would be.,,750 The Court did not hold that all inhabited areas adjacent to an area proposed fOJ 

inclusion in a borough must also be included in order for the Article X, § 3 standard to be met. 

KGB's 1998 petition. DCRA and the LBC relied on tile above abstract commonalities, the fac 
that Hyder is within the service areas of Ketchikan Search and Rescue and the KGH, six Hyde 
residents were KGH patients one year, and tilere was the possibility that there may be fe 
service between Hyder and Ketchikan. DCRA provided statistics on the significant float plan 
connections between Meyers Chuck and Ketchikan. It provided none with respect to Hyder and 
Ketchikan. The LBC also concluded tilat Hyder and Meyers Chuck were important points 0 

access to the areas tile KGB sought to annex. No actual evidence was cited. Assuming ther 
was some basis for tllls conclusion in 1999, it is reasonable to now conclude tilat such is not no 
the case given the increased size of the Hyder exclusion area. There is no evidence in tile LBC 
record that Hyder is a transportation or communications link to the area the KGB sought t 
annex or that Hyder is an econonllc hub for any part of said area. 
'" See, 900 P .2d at 725-27. 
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2. Stare DecisislRcs Judicata 

Appellants claim that the LBC acted arbitrarily and capriciously, and contrary t 

principles of stare decisis and res judicata, when it reversed its 1999 decision in which it denie 

on constitutional grounds a nearly identical KGB annexation petition. 

Appellants argue that: 

A. The stare decisis doctrine applies to LBC decisions. 

B. 

C. 

The-tBC etfedlJyfailihg 10 follow the precedent it set in deciding1he 
KGB's virtually identical 1998 annexation petition. 

1. 

2. 

3. 

4. 

The LBC must decide matters in a manner consistent with 
fundamental fairness and due process; 

The LBC did not explain why it was not acting consistently with 
what it had decided in 1999 on the KGB's 1998 petition; 

There was no basis in fact or law for the LBC to approve the 
KGB's 2006 petition when it had denied a nearly identical petition 
in 1999; and, 

The LBC developed policies which intentionally favor residents of 
organized boroughs over residents of the unorganized borough. 

The doctrine of res judicata applies, tile KGB's 2006 annexation petition 
re-litigates issues decided by the LBC in 1999 on fue KGB's 1998 
annexation petition, and, tile doctrine of res judicata prevents the KGB 
from doing so. 

A. Stare Decisis 

Stare decisis is the doctrine of precedent. 

"The doctrine of precedent is a common law doctrine under which courts are 
bound by prior decisions in tileir considerations of new cases. Precedent is a 
judge-made rule desigued to constrain judicial decisionnlalcing by requiring timt 
prior decisions with sinlilar relevant facts be followed or, if they are not followed, 
timt tile reasons for departing from the prior rnle be explained ... 

750 !d. at 726. 
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Precedent serves several purposes. One goal of precedent is to narrow issues that 
need to be litigated, thus making litigation less costly and time consuming ... 
Adherence to precedent also ensures that litigants have an understanding of the 
rules that may be applied to their actions. Finally, and most importantly, 
precedent 'maintain[sJ public faith in the judiciary as a source of impersonal and 
reasoned judgments' .,,7,1 

The Alaska Supreme Comt has stated: 

"When confronted with stare decisis, we have held that 'we will overrule a prior 
decision only when clearly convinced that that the rule was originally erroneous 
or is no longer sound because of changed conditions, and that more good than 
harm wouldresultTrom a depiuture from precedent':" 752 

The Alaska Supreme Court has held that administrative: 

"agencies may overrule a prior decision if convinced that it was wrongly decided. 
When overruling a prior decision, the agency must provide a reasoned analysis 
that explains why the change is being made. Moreover, it may not act in an 
arbitrary, unreasonable, or discriminatory fashion.,,753 

The LBC and the KGB argue that stare decisis does not apply to LBC decisions. 

They rely on 3 AAC 110.650. 3 AAC 110.650 provides: 

Except upon a special showing to the co=ission of significantly changed 
conditions, a petition will not be accepted for filing that (1) is substantially similar 
to a petition denied by the commission ... during the i=ediately preceding 24 
months; or (2) requests a substantial reversal of a decision of the commission that 
first became effective during the immediately preceding 24 months.754 

3 AAC 110.650 does expressly provide that a petitioner can submit, and the LBC 

consider, a petition which is substantially similar to one which the LBC had denied more than 2 

751 Alaska Public Illterest Research GI"OIiP v. State, 167 PJd 27,43-44 (Alaska 2007) (quotin 
Pratt & Whitlley Canada, Illc. v. Sheehall, 852 P.2d 1173, 1175-76 n. 4 (Alaska 1993), quotin 
Moraglle v. States Marille Lilles, IIlC., 398 U.S. 375, 403 (1970)) (citations omitted). 
752 May v. State, Commercial Fisheries Ellt!), Commissioll, 168 PJd 873, 884 (Alaska 2007 
(quoting State, Commercial Fisheries Ellt!)' Commissioll v. Carlsoll, 65 P.3d 851, 859 (Alask 
2003)). 
753 May, 168 P.3d at 884. 
754 3 AAC 110.650 was amended in 2008. The time period during which a petitioner canno 
submit a petition that is substantially similar to one which the LBC had denied is now 3 years. 
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(now 3) years earlier without having to show that in the interim there has been a significan 

change in circumstances. The court is not convinced, however, that this means that the LBC i 

not required to explain why a change is being made or that it does not matter whether the LBC 

acts in an arbitrary, umeasonable, or discriminatory fashion. 

The LBC did not violate the stare decisis doctrine as applied to administrativ 

agencies in lila)' for the following reasons. 

addressed the 1999 decision and incorporated the DCCED' s related analysis by reference. Th 

LBC found in 1999 that the KGB's annexation petition met most of the annexation standards. 

Put another way, the LBC found in 1999 that the KGB's petition failed to satisfy only a fe 

standards - primarily because the KGB petition did not include Meyers Chuck and Hyder. Th 

LBC provided a reasoned analysis for reaching a different conclusion on those few standards i 

its 2007 decision.756 

75' R. 449-50, 454, 471-73, 484-85, 487-88, 493-94,517,529,533-35,746,985. These citation 
to the record focus on instances where the 1999 LBC decision is specifically discussed. Th 
citations do not necessarily reference all of the discussion of the reasons why the LBC found tha 
the KGB's 2006 annexation petition satisfied the standards that the LBC had found in 1999 had 
not been satisfied by the KGB's 1998 petition. 
756 Part of the LBC's reasoning involved its discussion of model borough boundaries. The LBC 
stated that model borough boundaries are not mandatory borough boundaries. The LBC 
discussed the history of incremental borough boundary growth in Alaska. R 517, 519-20. Th 
LBC noted that it clarified this point in its recent Skagway decision. R. 985. Appellants talc 
issue with this statement. They have submitted the Skagway decision, the LBC's relate 
briefmg, and the Superior Court's decision on appeal. They did not request to have the record 
enlarged to include the same. These are clearly documents that Appellants had access to an 
could have submitted when they did request that the record be enlarged. The LBC did not objec 
to these exhibits. The KGB did, but did not file a motion to strike. To the extent that the co 
can consider the documents, they support the LBC's position and do not support Appellants' 
position. The docun1ents show the following. The City of Skagway petitioned to form a borough 
that basically encompassed only the City of Skagway. (Appellee'S brief p. I). DCCE 
recommended the LBC not approve the petition. (Appellee's brief p. 2). The LBC agreed. 
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There was an adequate factual and legal basis to support the LBC's findings. Th 

LBC did not act in an arbitrary, unreasonable, or discriminatory fashion. And the LBC did no 

violate Appellants' due process rights (or other rights) or favor residents of organized boroug 

over residents of the unorganized borough. These conclusions are based on the discussion abov 

concerning Article X, § 1 and X, § 3, and on the discussion hereinbelow. 

appeal was filed. The Appellant argued that the LBC had in effect imposed a new size related 
regulation. The LBC argued on appeal that the petition did not satisfy all of the applicabl 
standards, and even if it did, the LBC has the discretion to still deny the petition. (Appellee' 
brief pp. 7-8). The LBC found, in part, that borough governrnent is intended to bring local self 
governrnent to areas where there is no municipal governrnent - which this petition did not do. 
(Appellee's briefpp. 11-12). The LBC noted that the proposed borough encompassed only 11 
of the model borough boundaries (Appellee's brief p. 12). The LBC argued that it had not' 
effect promulgated a new regulation. The LBC argued that it could, and did, consider the size 0 

the proposed borough but did not set a specific requirement. The LBC pointed out that if thi 
borough were approved it could result in a number of such small boroughs which is not what th 
constitutional framers intended. (Appellee's briefpp. 14-16). The Superior Court decided fo 
the Appellees, finding that the LBC had in effect promulgated a new size related regulation afte 
the Public Hearing. The case was remanded to the LBe. The LBC, in its Statement of Decisio 
on remand, noted that: a new Conunission was now deciding the petition (p. 9); it did no 
consider its decision to be precedent setting as it was based on unique facts and circumstance 
(pp. 9, 51); it is charged with making fundamental policy decisions (p. 10-11); it was frustrated 
by the lack of borough formation in Alaska (p. 12); the LBC noted the framers' intent tha 
boroughs be large and that small boroughs would be the exception to this rule (p. 12); it ha 
been a strong advocate for reform in this regard (p. 16); it has been criticized for placing to 
much weight on model borough boundaries (pp. 18-19); it views its regulations as bein 
subordinate to the Constitution and statues and that the Constitution and statutes can be flexibl 
applied (p. 20); it is not requiring that the proposed borough be expanded to include adjacen 
areas, such as Haines, due to the antagonism between the cities - the result would be a waste oj 
time, money, and other resources (p. 29) - tIns discussion was part of the LBC's analysis oj 
Article X, § 3; the proposed borough did not exceed model borough boundaries or creat 
enclaves so 3 AAC 110.060 does not require a higher degree of proof (p. 44); there ar 
arguments for larger boroughs in general but also for a smaller Skagway Borough in particul 
(pp. 47-48); and, its bottom line was "why not" approve the borough - at least another borougl 
would be created (p. 48). It appears that the LBC may have talcen a sinlilar approach to th 
KGB's 2006 annexation petition. 
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1 B. Res Judicata 

2 Res judicata is a common law doctrine which "binds the parties aod their privie 

3 
to factual findings, as well as legal conclusions, that have been the subject of prior litigation. 

4 
The goal ofres judicata ... is fmality.,,757 The "aim is to prevent parties from again aod agai 

5 
attempting to reopen a matter that has been resolved by a court of competent jurisdiction. ,,758 

6 

The Alaska Supreme Court has recognized that the res judicata doctrine "may b 
7 

-- --applied to adjudicativedeterminations-made-by-administrative-agencies;,,759 
8 

9 

10 

;Ll 

doctrine are: 

"1. The plea ... must be asserted against a pruiy or one in privity with a party to 
the first action. 

2. The issue to be precluded from re-litigation by operation of the doctrine must 
12 be identical to that decided in the first action; 

13 3. The issue in the first action must have been resolved by a fmal judgment on the 
merits.,,76o 

14 

15 

16 
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The res judicata doctrine does not apply to LBC decisions. 3 AAC 110.65 

specifically provides that a petitioner may resubmit a "substaotially similar" petition after 2 (3 

years without having to show that there are "significaotly chaoged conditions." The court also 

notes that the Alaska Legislature has provided that the LBC "may consider aoy proposed 

municipal boundary chaoge. ,,761 

751 Alaska Public Interest Research Group, 167 P .3d at 44. 
756 Alaska Public Interest Research Group, 167 P.3d at 44 (quoting State, Child Suppor 
Enforcement Divisioll v. Bromley, 987 P.2d 7l3, 726 (Alaska 1999». 
759 McKeall v. Municipality of Allchorage, 783 P.2d 1169, 1171 (Alaska 1989) (quotin 
Jeffries v. Glacier State Telephone Company, 604 P.2d 4, 8 n. 11 (Alaska 1979». 
760 McKean, 783 P.2dat 1171 (citingMllrrayv. Feight, 741 P.2d 1148,1153 (Alaska 1987». 
761 AS 29.06.040(a). The state decisis principles discussed above still apply. 
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To the extent that res judicata does apply, the second element has not bee 

established. The issues presented necessarily are the same in the sense that the LBC must again 

apply the anoexation standards. But the issues are not identical. There had been materi 

changes in circumstances. 

The LBC noted that the KGB's 2006 petition included Meyers Chuck and that th 

Hyder exclusion area had been modified to avoid the boundary problem identified by the LBC in 

1999. 762XppeUants-atguetha:ttheI:;B Cwould-still-lmveTej ected -the-KGB' spetitionin -1999·· iJ 

Meyers Chuck had been included and the Hyder exclusion had not divided a watershed. But tha 

is speculation. And the fact remains that these circumstances were not before the LBC . 

1999.763 Also, the LBC, as discussed above, employed a broader approach to the standards se 

forth in Article X, § 1 and Article X, § 3 of the Alaska Constitution in 2007 than it did in 1999. 

And, there were material changes in the anoexation regulations. 764 Finally, there were material 

factual changes concerning Hyder. For example, the proposed ferry system on which the LBC 

had placed substantial reliance in 1999 in fmding significant ties between Ketchikan and Hyde 

'" R.449. 
'" It perhaps noteworthy in this regard that most of the DCRA and LBC discussion in 1998-99 
concerning the ties between the KGB and the areas not included within its petition focused on 
the ties between Meyers Chuck and the KGB and it was recognized even then that the tie 
between the KGB and Hyder were "more attenuated." 
764 The KGB discussed the 2002 changes. Tr. 152-61 (11/06/07 LBC Public Hearing). The LBC 
discussed the changes. R. 532-33 (changes described as "significant"), Tr. 152-53 (11/06/0 
LBC Public Hearing). Ms. McPherren did not tell the LBC, as Appellants assert, that th 
changes were not important. Tr. 13-14 (11/07/07 LBC Decisional Meeting - she described th 
2002 changes as being "significant" twice and also "substantial"). The KGB and the LBC als 
noted that there had been changes to the LBC's anoexation regulations in 2007. R. 435-36, 450. 
518-19, Tr. 152-53 (11/06/07 LBC Public Hearing). The KGB and LBC recognized that th 
2007 amendments did not govern the KGB's 2006 petition. R. 435-36, Tr. 152-53 (11/06/07 
LBC Public Hearing), Tr. 166-70 (11/06/07 Public Hearing). The LBC did note in som 
instances that the policy underlying the 2007 changes provided further support for a particul 
finding. R. 435-36, 450, 518-19 The LBC did not base a finding on a 2007 revision. 
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never materialized and state ferry serVlce then ill effect between those communities wa 

thereafter terminated. 765 

The 2006 KGB petition may have been similar in many respects to its 1998 

petition but it differed in material respects with regards to the few factors that caused the LBC t 

reject the 1998 petition. The LBC was created by the Alaska Constitution.766 The LBC "h 

been given broad power to decide in the unique circumstances presented by each petitio 

whether· borouglrgovemance-is appropriate;" 767 Tharis-whatit-did-with-regards-to-the-l(;G B' 

2006 armexation petition. 

3. Best Interests of the State 

Appellants claim that the LBC failed to properly apply the "best interests of th 

state" standard set forth in AS 29.06.040(a) and 3 AAC 110.980, thereby violating Article X, § 3 

of the Alaska Constitution, by declaring that the adverse financial impact of the proposed 

annexation on the persons in the unorganized borough was not "relevant under the applicabl 

standards. " 

A. 

B. 

Appellants argue that: 

The LBC did not consider the impact of the loss of NFR funding to the 
entities in the unorganized borough that would result if the KGB's 2007 
annexation petition was approved. The LBC did not do so because it had 
decided as a matter oflaw that it could not do so. 

The LBC's 2007 decision dramatically tilted the balance decidedly in 
favor of the KGB and to the detriment of the rest of the state as it shifted 
NFR funds to the KGB though the KGB was not talcing on new 
commensurate financial obligations. 

765 R. 6-8, 89, Tr. 129 (11106/07 LBC Public Hearing), Tr. 258-67 (11106/07 LBC Public 
Hearing). 
?GG Article X, § 12. 
767 Mobil Oil CO/p., 518 P.2d at 99. 
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C. 

D. 

E. 

TIle LBC's only rationale was its philosophy that the entire state should be 
divided into boroughs. 

The SISD continues to provide education to students in Hyder. 

The LBC ignored the comments of several persons to talee more time to 
decide the matter. 

Alaska Statute 29.06.040(a) provides that the LBC may approve a municipal 

boundary change if it determines that the proposed change "meets applicable standards under th 

-state c6nstitutioffand commission regulations aod is-in the best interests-ofthe-state.~'----

3 AAC 11 0.195 provided: 

In determining whether annexation to a borough is in the best interests of the state 
under AS 29.06.040(a), the commission may consider relevant factors, including 
whether annexation 

(1) promotes maximum local self-government; 

(2) promotes a minimum number oflocal government units; and 

(3) will relieve the state government of the responsibility of providing local 
services. 

3 AAC 110.980 provided that: 

If a provision of AS 29 or tillS chapter requires the commission to determine 
whether a proposed municipal boundary change or other commission action is in 
the best interests of the state, tile commission will make that determination on a 
case-by-case basis, in accordance with applicable provisions of tile Constitution 
of the State of Alaska, AS 29.04, AS 29.05, AS 29.06, and tillS chapter, and based 
on a review of: 

(I) the broad policy benefit to the public statewide; and 

(2) whether the municipal government boundaries that are developed serve 

(A) tile balanced interests of tile citizens in the area proposed for change; 
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(B) affected local governments 768; and 

(C) other public interests that the commission considers relevant. 

So 3 AAC 11 0.195 provides that the LBC may consider the best interest factor 

that it considersJelevant, which may include the Article X, § 1 standards and whether th 

armexation will relieve the state of the responsibility of providing local services. And 3 AAC 

11 0.195 requires that the LBC review whether there is a broad policy benefit to the public 

- --statewicie-a.nd-wlretllertne-proposedbOlmdaries serve the balanced interests ofthe citizens in th 

area proposed for armexation; affected local governments; and such other public interests as th 

LBC considers relevant. 

Given the above, the LBC was not necessarily required by its regulations t 

consider the NFR impact on the public entities in the unorganized borough. 

The LBC nonetheless did address Appellants' NFR argument. The LBC noted 

that this circumstance could be considered as part of the best interests of the stat 

determination.769 The LBC considered the circumstance in that context. 770 

768 The "affected local governments" provlslOn focuses on whether a proposed boundar 
"serves" an affected local government - for example, whether a boundary divides a school 
district. The local governments involved in this litigation were not affected by the KGB' 
proposed boundaries in tlns sense. They are affected by the marmer in which the State ha 
decided to allocate federal NFR's if the State continues to receive such funds. That allocation i 
based on the amount of land in tlle Tongass National Forest that is in organized boroughs and th 
tmorganized borough. The allocation is not based on where particular borough boundaries ar 
located 
769 R. 525-27, 751,1001. The LBC stated in its December 5, 2007 Statement of Decision that: 

"As set out above, the loss of NFR's to other communities in southeast Alaska 
was tlle focus of tlle maj ority of written and oral comment in tlns proceeding. As 
observed at tlle decisional session, tlle Commission is very sympatlletic to that 
loss. However, it is not a bar to the development of boroughs or their extension. 
It is a factor tlmt is considered in consultation with the DEED and when 
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There were comments made by two Commissioners that it had been determined 

that the NFR situation was not relevant. 771 They apparently were referring to the LBC's long 

stated position on this subject. The LBC had considered the NFR situation in 1999 and decide 

that it did not prevent borough extension. The LBC had thereafter restated this position.772 A 

Appellants insist, and the court found above, stare decisis applies to LBC decisions. Moreover, 

there is a difference between believing something is not relevant and totally ignoring it and 

considering something and determining1hatit-isnot-relevant. The LBC's written decisio 

quoted above, reviewed and concurred in by all 4 of the participating Commissioners, shows tha 

the LBC did consider the NFR situation. 

The LBC considered relevant factors per 3 AAC 110.195 - the LBC considere 

whether the KGB annexation petition would promote the goals stated in Article X, § 1 an 

considering the best interests of the State. and DEED does not oppose this 
annexation proposal. 

Further, the Commission observes that commentators focused only on the loss of 
NFRs by the KGB annexation. No co=ents were filed in the Wrangell 
incorporation proceeding regarding the identical NFR loss resulting from such 
incorporation. The Commission finds this inconsistent view troubling. 

Most specifically, the Commission endorses the prior Commission decision 
rejecting the relevance of ephemeral financial considerations such as NFRs when 
considering the standards for borough formation or extension. As asserted by the 
1999 Co=ission, these programs may, over time, operate in a significantly 
different manner or even no longer exist. 'In contrast,' the Commission stated, 
'the formation of a borough or the extension of a borough over a large area is a 
much more permanent action,''' 

R. 1001. 
770 R. 525-31, 547-550, 751, 1001, Tr. 13 (11/06/07 LBC Public Hearing). 
771 Tr. 89 (Ketchum) (11/06/07 LBC Public Hearing), Tr. 8-9 (Ketchum), Tr. 33 (Chrystal 
(11/07/07 LBC Decisional Meeting) 
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whether it would relieve the State of the responsibility of providing local services. And the LBC 

conducted the review required by 3 AAC 110.980 - the LBC considered the broad policy benefit 

to the public statewide, the balanced interests of the citizens in the area proposed to 

annexed,773 the affected local governments, and other considerations it deemed relevant. 774 

The LBC identified several reasons for its decision, and there was substanti 

evidence in the LBC record to support each. The reasons included: 

A. Tlre--LBCobservedthat NFR's are "ephemeralfmancial considerations;" 
There was substantial evidence in the LBC record to support tins 
conclusion.775 The LBC decided tlmt tl1e more pe=anent benefits of 
borough expansion were entitled to greater weight. 776 

772 The court also notes that the LBC approved the Haines Borough annexation wmch resulted in 
a revenue increase of $4 nlillion dollars to tl1e Borough though the annexed land wa 
uninhabited. R. 1062-64. 
773 There were very few such citizens. The LBC inlplicitly considered t11is subject in addressin 
many of the annexation standards. The LBC also did so in the context of the Wrangell petition. 
wherein it decided that the Meyers Chuck/Union Bay area, in wmeh most of such citizen 
resided, should be included in the new Wrangell borough rather than the KGB. See, Yakutat, 
900 P.2d at 726; Valleys Borough Support Committee, 863 P.2d at 234-35. 
7" R. 525-26. 
m R. 527-31, Tr. 133-38 (11106/07 LBC Public Hearing), Tr. 141-43 (11/06/07 LBC Public 
Hearing), Tr. 164-66 (11/06/07 LBC Public Hearing). The court notes tl1at none of th 
commentators, in the written comments subnlitted to the LBC or the verbal comments mad 
during the November 6, 2007 LBC Public Hearing, disputed tl1e LBC's 1999 finding 
concerning the ephemeral nature of NFR funding or the KGB's testinlony iliat Congress had 
recently been funding the NFR program by means of annual stop-gap measures (Tr. 141-43, 164 
66). The court also notes that the LBC subnlitted an exhlbit with its brief concerning NF 
fimding received by the Appellants after the LBC's decision. Tills document is not in tl1e LBC 
record. It could not have been in tl1e LBC record. The LBC did not move to supplement tl1 
record. Appellants did not move to strike. The court is not considering t11is document becaus 
tl1e focus on tins issue is on what was before tl1e LBC at the time it made its decision. The cou 
also notes tlmt Appellants did object to tl1e COlli considering a reference to a letter in the LBC' 
brief. The letter is not referred to herein and is not being relied on by the court. 
776 R. 1001. There was evidence in tl1e LBC record that tl1e fmancial impact oftl1e loss ofNF 
funding had been overstated. Tr. 258-67 (11/06/07 LBC Public Hearing). There was als 
evidence that entities in the unorganized borough would continue to receive more NFR fundin 
per capita than the KGB. Tr. 65-72 (1]/06/07 LBC Public Hearing). 
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B. 

C. 

A pennanent benefit to the entire state was the fulfillment of the important 
constitutional policy under Article X, § 1 of favoring the expansion of 
borough government. 777 

NFR's are a deterrent to the extension of borough government. 778 

D. The KGB would be taking over platting, land use regulation, and 
education services now being provided by the State in the annexed area. 779 

E. DEED did not oppose Hyder being an enclave in the near tenn.780 

Organized boroughs in effect subsidize education in the unorganized 
borough.781 Though no students are presently within the area to be 

F. 

.... --annexed;the-KGB-is·stilhesponsible for providing education if the-need-·--­
arises. The KGB would incur additional education costs as a result of the 
local contribution statutory requirement, and the KGB already is required 
to make substantial local contributions. 782 

The KGB's motivation in pursuing the annexation was not to maximize its 
revenues and minimizes its related costs.78J 

G. The legislature is responsible for funding education. The legislature set 
the allocation formula for NFR's. The legislature can malce ad1ustments in 
the allocation and/or school fimding if it deems it appropriate. 7 

4 . 

In addition, tl1e LBC addressed the concern that Hyder would remain a permanen 

enclave by directing the KGB to file an annexation petition witl1in five years, encouraging th 

777 R. 287, 525-31, 547-550. 
778 R. 527-31, Tr. 13 (11/06/07 LBC Public Hearing). 
779 R. 525-27. 
780 R. 603, Tr. 14 (11/06/07 LBC Public Hearing). The LBC considered the fact tllat SIS 
would continue to provide education services for Hyder students. R. 521-23. There was evidenc 
in the LBC record that the State would actually spend less on educating Hyder students if i 
remained in the unorganized borough. Tr. 258-67 (11/06/07 LBC Public Hearing). 
7nl R. 526,535-36, 552-61. 
792 R 526-27. There was also evidence in the record that Hyder was experiencing a sever 
economic downturn and that it may not have enough children for a school within a couple 0 

years. Tr. 277-85 (11106/07 LBC Public Hearing). 
'" R. 527-31. The LBC record reflects that a borough obtaining substantial revenues whil 
incurring minimal costs as the result of its inclusion of large areas of the unorganized boroug 
had occurred with respect to tlle Yalmtat borough. R. 1221-23, Tr. 163-64 (11/06/07 LBC Public 
Hearing). 
,8< R. 527-31, 751. 
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KGB to develop ties with Hyder, and committing to causing such a petition to be filed if th 

KGB did not do as directed. 

Appellants also claim that the LBC's decision to proceed with the November 7, 

2007 Decisional Meeting as scheduled violated due process. 

The LBC's decision to proceed with the November 7, 2007 Decisional Meeting a 

scheduled instead of acceding to tlle requests made by some commentators during tlle N ovembe 

6, 2007 Public HeatihgtliatirlYeresclfedUlea -fonrlater date7B5 did notviolatedueprocess~78 ._-

The record reflects tlmt: tlle LBC heard from all who wanted to comment; 787 the Commissioner 

had spent considerable time reviewing the record; 788 the NFR and other issues were addressed . 

some detail therein; 789 evidently none of the Commissioners believed that they needed additional 

time to decide whether to accept or deny the KGB's annexation petition; and, delay, in particul 

for 90 days, meant denial of the KGB annexation petition for at least a year given the date of th 

public hearing and the start of the 2008 legislative session.790 

7B5 3 AAC 1l0.S70(a) provided that a decisional meeting must occur within 90 days of the las 
public hearing on a proposed boundary change. No person requested during the 11/06/07 Publi 
Hearing that the Public Hearing be rescheduled. 
"" There is some overlap between Appellants' due process arguments on tlns point and thos 
presented in the second set ofbriefmg by the subset of Appellants. To the extent the Appellants' 
due process claims on tllis point are not fully addressed now, they are also addressed in th 
court's resolution of the claims presented in tlle second set ofbriefing. 
787 DCCED addressed these issues, as noted above, in the Prelinlinary Report and Final Report. 
Appendix B to DCCED's Final Report consisted of all of the written comments on th 
Preliminary Report. The KGB had addressed the issue in its Reply Brief (R. 421-22). See a/so, 
transcript of the LBC's Public Hearing. 
7BB Tr. 192-93 (11/06/07 LBC Public Hearing), Tr. 38-39 (11/07/07 LBC Decisional Meeting). 
789 Related citations to tlle record are noted hereinabove. 
790 The Alaska Legislature convenes in January. Article X, § 12 requires that proposed local 
government boundary changes must be subnlitted to the Legislature during the first 10 days oj 
tlle legislative session. 
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1 4. LBC's Hyder Annexation Petition Direction 

2 Appellants claim that the "Order of the Commission" does not require that th 

3 
KGB annex the 205 square mile Hyder enclave within five years (by December 5,2012) and, if 

4 
the KGB does not, the LBC does not have the authority to enforce the order, so the annexation i 

5 
void or should be dissolved. 

6 

Appellants argue that: 
7 

-- - ---~ -- -- - -A~- ---The-tBC's-actualorder did not include the LBC's directions concerning a -
8 

9 

10 
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B. 

C. 

future petition to annex Hyder. 

DCCED took the position that the LBC could not order that the KGB 
submit a future annexation petition. 

The LBC's direction to the KGB to file a petition to annex Hyder within 
the next five years is not enforceable, so Hyder will remain an enclave 
permanently. 

A.LBC Order 

TI1e LBC stated in Section II of its Statement of Decision that: 

The Commission agrees with DCCED that this standard is satisfied. However, at 
its decisional meeting on the KGB annexation, the Commission expressed 
concern with Hyder's status as an enclave. In approving the KGB annexation, as 
amended, the Commission directed the KGB to file a petition within five years to 
annex the Hyder area. ill tl1at regard, the Commission encourages the KGB to 
work toward developing communication, transportation, and economic ties 
between Hyder and tlle Borough, including working with the State to help 
develop these ties. The Commission noted that this was particularly appropriate 
in view of the federal revenues the Borough will be receiving from the newly 
anoexed area. If such a petition is not filed, the Commission is committed to 
directing DCCED to file such a petition. In that event. DCCED should develop 
a petition in coordination with the DEED and KGB staff. 791 

The "Order oftlle Commission" in tl1e LBC's Statement of Decision states: 

"On tl1e basis set out in Section II of this decision statement, the Commission 
determines that the Petition, as amended to delete the approximately 191-square 

m R.999. 
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mile area of Meyers Chuck and Union Bay, meets all applicable Constitutional, 
statutory, and regulatory standards. for borough annexation and is in the best 
interest of the State. Accordingly, the Petition as amended, is approved.,,792 

The LBC's "direction" is in effect, even though it is not specifically restated in 

the "Order of the Commission," for two reasons. First, the LBC voted to approve the "direction'· 

during both its November 7, 2007 Decisional Meeting and December 4, 2007 Public Meeting t 

approve the Statement of Decision.793 Second, the "direction" is "set out in Section II" and s 

was included in the "Order" as a basis for the LBC' s approval ofthe-KGB's-annexation-petition, -. ------

as amended. 

B. Enforceability 

Alaska Statute 29.06.040(a) provides that the LBC may "impose conditions on th 

proposed [boundary 1 change" and may accept "accept the proposed [boundary 1 change" "as ... 

conditioned. " 

3 AAC 110.410 provided in 2007, in pertinent part, that an annexation petitio 

could be initiated by: "the staff of the commission or a person designated by the commission,,794 

and that: 

The staff of the COIllllliSSlOn or a person designated by the COIllllliSSlOn may 
initiate a petition after the commission had determined that the action proposed 
will promote the standards established under AS 29.05, AS 29.06, and tIlis 
chapter, and the commission has directed the staff or designated person to prepare 
a petition by a motion approved by a majority of the appointed membersllip of tile 
commission.795 

3 AAC 110.410 was amended in 2008 and now provides, in pertinent part, tIlat: 

792 R.1004. 
793 Ir. 26-31, 36 (11/07/07 LBC Decisional Meeting), Ir. 57-59,63,68-70,182-83, (12/04/07 
LBC Public Meeting), R. 999. 
794 3 AAC 1l0.410(a)(3). 
795 3 AAC 1l0.410(d). 
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(a) A petition for a proposed action by the commission under this chapter may be 
initiated by ... 

(3) a person designated by the commission, subject to (d) of this section ... 

(d) A person designated by the commission may initiate a petition if the 
cormmsslOn 

(l) determines that the action proposed will lilcely promote the standards 
6 established under the Constitution of the State of Alaska, AS 29.04, AS 29.05, AS 

29.06, or tins chapter, and is in the best interests of the state; and 
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-(2)-directs~the-designated~person-to~prepare a-petition by amotion approved-by-a 
majority of the appointed membership of the commission.796 

The LBC had tile authority under AS 29.06.040(a) to condition its approval ofth 

KGB's annexation petition on the KGB actually filing a petition to annex Hyder within the 5 

year period. It appears, for the following reasons, that the LBC did not impose such a condition. 

First, the LBC did not expressly state tllat it was doing so. Put another way, the LBC did no 

state or indicate that the annexation would be vacated if the KGB did not petition to annex Hyde 

within the ensuing 5 years. Second, the LBC directed the KGB to subnlit such a petition but did 

not expressly order that it do so. Third, the LBC contemplated that the KGB may not do a 

directed as it also provided tllat it would cause such a petition to be filed if the KGB did not do 

as it directed. Fourth, the apparent purpose of the direction was so to provide tile LBC with th 

opportunity witllin 5 years to talce another look at tile Hyder situation. The LBC found that th 

KGB, as expanded, satisfied the annexation standards. The LBC did not find this would in fac 

change witllin the next 5 years if the KGB did not annex Hyder. The LBC's direction was fo 

the petition to be filed. The LBC did not guarantee that it would be granted. The LBC will hav 

to view the circumstances tllat exist at the time a petition is filed and decide, based on th 

MEMORANDUM AND ORDER 
City of Craig et al. v. LBC and KGB, Case No. lKE-08-04 CI 
Page 264 oD05 Alaska Court System 



1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

applicable standards and the evidence then in the record, whether or not to grant the petition. 

Fifth, the LBC's purpose can be achieved if it follows through with its stated intent and exercise 

its authority to direct that a person designated by the LBC prepare and submit such a petition. 797 

The court cannot now void or dissolve the KGB's annexation for 3 reasons. First, 

the reasons stated in the preceding paragraph. Second, asslllling that the LBC' s approval of th 

KGB's annexation petition was conditioned on the KGB submitting a petition to annex Hyde 

within the 5 yeafs; that deadline hasnotron;-The comtwm-n:otspeculate now on what-the KGB --

will or will not do. Third, the LBC has total control over whether such a petition will be filed a 

it can cause a petition to be filed independent of the KGB. It has stated its intent to exercise till 

authority if the KGB does not file a petition. The court cannot presume that the LBC will not ac 

in accordance with its stated intention. 

Village of 

Association. 

A. 

B. 

a. Other Points on Appeal 

The second brief was filed by Naukati West, Inc., POWCAC, the Organize 

Kasaan, the Hollis Community Association, and, the Hydaburg Cooperativ 

These Appellants therein state the following points: 

The LBC acted arbitrarily and capriciously when it failed and refused to 
require the DCCED to submit a Final Report that fully and fairly complied 
with 3 AAC 110.530, thereby denying Appellants due process. 

The LBC acted arbitrarily and capriciously by deviating from its historical 
and regulatory policy by creating the Hyder enclave and retroactively 
applying regulations adopted after the KGB filed its annexation petition to 
support its decision, which denied the Appellants due process. 

'" The 2008 amendments also provide that a REAA may submit a boundary change petition (3 
AAC 1l0.410(a)(5)). 
'" Presumably the "person" would be someone outside DCCED. 
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C. 

D. 

E. 

The LBC denied Appellants and the people in the unorganized borough 
their rights to a fair hearing and to an impartial decision-malcer, thereby 
denying them due process. 

The LBC erred in holding that Article X, § I of the Alaska Constitution 
requires the court to uphold LBC decisions approving annexations 
whenever there is a reasonable basis for the decision. 

Appellants have sought and are entitled to relief consistent with due 
process. 

"Administrative proceedings must comply with due process.,,798 "Due proces 

does not have a precise definition, nor can it be reduced to a mathematical formula. ,,799 I 

requires adequate notice and the opportunity to be heard800 and an impartial decision-malcer. 801 

"Administrative agency personnel are presumed to be honest and impartial until 

party shows actual bias or prejudgment. To show hearing officer bias, a party must show that th 

hearing officer had a predisposition to fmd against a party or that the hearing officer interfere 

with the orderly presentation of evidence.,,802 Also, the presumption can be overcome if a st 

member becomes a "fox-in-the-chicken-coop" for a party and the staff member was able t 

"psychologically or intellectually dominate" the decision-malcers or overbear their wills. 803 

79B State, Department of Natural Resources II. Greenpeace, Inc., 96 P.3d 1056, 1064 (Alask 
2004) (citation omitted). 
799 ld. at 1063 (citation omitted). 
900 ld. at 1064. 
BOl Lundgren Pacific, 603 P.2d at 889; see aiso, Matter of Dobson, 575 P.2d 771, 774 (Alask 
1978). 
'" AT&T Alascom v. Orchitt, 161 PJd 1232, 1246 (Alaska 2007) (fact that a hearing office 
was also an elected officer with the Alaska Chapter of the AFL-CIO did not show bias); see also, 
B/'llner II. Petersen, 944 P.2d 43, 49 (Alaska 1997) (actual bias is required, and is not sho 
merely because the decision-maker had 'a close and supportive working relationship' with th 
persons who made the initial decision that was the subject of the "hearing"). 
B" Amerada Hess Pipeline Corporation II. RegulatolJ' Commission of Alaska, 176 P.3d 667, 
676-77 (Alaska 2008). There is language in Matter of Dobson which references the appearanc 
of impropriety. The Court in Amerada Hess limited Dobson to the proposition that advocates, 
prosecution or defense, must be excluded from the jury room or its functional equivalent. 17 
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There is a presumption of regularity which attaches to administrative agenc 

decision-making. 804 TIns presumption: "protects them against inquiry into how they reach thei 

decisions based on mere suspicion ... However, that presumption may be overcome by a 'stron 

showing of bad faith or improper behavior' that will allow such an inquiry. ,,805 This rule applie 

to the decision-maker's thought processes. It does not apply to their actions. A party must b 

able to inquire into those types of matters to be able to try to overcome the presumption.806 

1. 3 AAC 110.530 

These Appellants claim that DCCED's Final Report did not comply with th 

requirements 00 AAC 110.530(d) and the LBC failed to take appropriate corrective action. 

A. 

They argue that: 

Ms. McPherren did not consider all of the comments submitted on 
DCCED's Preliminary Report. 

I. TIns is evidenced by the fact that she did not identify and address 
each such comment in DCCED's Final Report. 

PJd at 677. See also, Colorado Motor Vehicle Dealer Licellsing Bd. v. Northglellll Dodge, 
IlIc., 972 P.2d 707, 711 (Colo. App. 1998) ("Contrary to Northglenn'S argument, we do no 
agree that evidence of a potential bias on behalf of an agency's staff member alone is sufficien 
to rebut the presumption of board impartiality. Rather, because it is those serving in a quasi 
judicial capacity whose impartiality is at issue, one challenging aboard's decision must establis 
that the staff member's bias had an actual impact on the board's decision. Thus, in the absenc 
of any evidence indicating that a board member acting in a quasi-judicial capacity directed, 
condoned, or had lmowledge of, improper conduct by staff members, the hearing must be held t 
have been conducted impartially"). 
BO< See, Martill Marietta Materials, Illc. v. Dallas COllllty, 675 N.W.2d 544, 554 (Iowa 2004); 
SlIyder v. Jeffersoll COllllty School District R-l, 821 P.2d 840, 842 (Colo. App. 1991), affd 842 
P .2d 624; Browll v. Board of Educatioll, Ullified School District No. 333, Clolld COlillty, 928 
P.2d 57, 69 (Kan. 1996); West v. Oklahoma Resoll/'ces Board, 820 P.2d 454, 457 (Olda. App. 
1991). 
BOS Martill Marietta Materials, Inc., 675 N.W.2d at 554 (quoting Citizens to Preserve Overtoll 
Park, Illc. v. Volpe, 401 U.S. 402, 420 (1971)) (other citations omitted). 
B06 Id. at 554-55. 
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B. 

C. 

D. 

E. 

F. 

2. 

3. 

DCCED's protocol is to identify and discnss each conm1en( in its 
Final Report. 

Ms. McPherren chose not to malce the required effort. 

The LBC should have realized that DCCED's Final Report did not comply 
with 3 AAC 110.S30(d). Bnt the LBC did not require that DCCED 
comply with 3 AAC IIO.S30(d). 

The LBC failed to realize that Mr. Bocld10rst's involvement with the KGB 
annexation petition created the appearance of impropriety. 

The LBC did not consider the request by the City of Craig and POWCAC 
that it require that DCCED retain an independent consultant to prepare a 
new report on the KGB annexation proposal. 

DCCED did not obtain an opinion from the Department of Law before 
reversing its prior position and adopting a new interpretation of Alaska's 
Constitution. 

3 AAC II 0.S30 requires that the anthor of a Final Report engage in some 
analysis of the pertinent issues. Ms. McPherren did not do so. 

A. 3 AAC 110.530 Requirements 

3 AAC 110.S30 provided that: 

(a) The department will investigate and analyze a petition filed with the 
department nuder this chapter, and will submit to the commission a written report 
of its findings and recommendations regarding the petition. 

(b) The department will mail ... 

(c) The petitioner, respondents, and other interested persons may submit, to the 
department, written comments pertaining directly to the draft report and 
recommendations. The written comments must be received by the department in 
a timely manner ... 

(d) The fmal written report and recommendations of the department will include 
due consideration of written comments addressing the draft report and 
recommendations. 

3 AAC 11 0.S30 requires that the author of a DCCED final report give "du 

consideration" to the written comments pertaining directly to DCCED's prelinllnary report an 
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require that a DCCED final report must necessarily specifically address each such comment. 3 

ACC 110.530 does not necessarily require that a DCCED final report identify or synopsize each 

such comment. 

B. 3 AAC 110.530 Compliance 

DCCED considered all of the comments it received on its Preliminary Report in 

preparing its Final Report. Ms. McPherren wrote the Final Report on the KGB's annexation 

petition. She stated therein that she had considered all of the comments DCCED had received 0 

the Preliminary Report. S07 She listed the comments and attached them as an Appendix. sos 

stated at the outset of the November 6, 2007 LBC Public Hearing that she had done SO.S09 

testified during the October 2008 evidentiary hearing that she had considered all of said 

comments. SIO 

Ms. McPherren, in preparing DCCED's Final Report, gave "due" consideratio 

to all of the comments DCCED received concerning the substance of its Preliminary Report. Sh 

considered all of the comments, as noted above. She read the entire record, researched NFR's, 

researched other issues, and did "an intensive amount ofwork."Sl1 She noted that, for the mos 

part, the comments reiterated points made in the comments submitted earlier in response to th 

KGB's annexation proposal.812 She noted that DCCED had addressed those comments in th 

007 R. 740-41, 911-12. 
B08 R. 739. 
B09 Tr. 12. 
"0 Tr. 184-92, 204-09. The court found her testimony credible. She also testified credibly tha 
she did not feel the need to ask Chair Ketchunl for additional time to complete the Final Report. 
Bll Tr. 184-92. (Ms. McPherren's October 2008 Evidentiary Hearing testimony). The co 
found her testimony credible. 
Bl2 R.740. 
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Preliminary Report. 813 She incorporated the Preliminary Report by reference. 8J4 She noted tha 

the KGB's Reply Briefhad "cogently responded" to the same.8J5 She correctly stated that 3 AA 

110.530 did not require tllat DCCED summarize and comment on every comment.8i6 She noted 

that she did not do so due to her worldoad.8J7 But she stated in the Final ReportS J 8 an 

testified8J9 during the October 2008 Evidentiary Hearing that her worldoad did not preven 

DCCED from fulfilling its obligations with respect to tlle Final Report. She testified during th 

October 2008 Evidentiary Hearing tlmt she addressed the comments that presented the majo 

issues.82o She did address the Hyder situation,82J Wrangell's claims concerning Meyer 

813 R. 740. The court notes that a substantial portion of tlle City of Craig and POWCAC' 
comments focus on the LBC's 1999 decision on the KGB's prior annexation petition and the' 
disagreement with DCCED' s interpretation of the Alaska Constitution. Ms. McPherren coul 
reasonably conclude that the discussion of these issues in DCCED's Preliminary Repo 
sufficiently addressed said comments. DCCED therein explained the basis for its Constitution 
interpretation and addressed the related portions of the 1999 LBC Statement of Decision. 
814 R. 738. 
815 R. 741. She testified during the October 2008 Evidentiary Hearing that she was her 
referencing the brief the KGB filed in response to the comments on its annexation proposal. Tr. 
228-30. These Appellants claim that she could not rely on tllls brief as it was filed before th 
Preliminary Report was issued. The Reply Brief was filed before the Prelinlinary Report wa 
issued. But Ms. McPherren could still reference and rely on the Reply Brief due to fue sinlilari 
between the comments DCCED had received on its Preliminary Report and fue comments tha 
were submitted in response to fue KGB's annexation proposal. 
816 R. 741. 
817 R. 741. Ms. McPherren attached Appendix D which outlined DCCED's worldoad during fu 
pendency of the KGB annexation petition. Her October 2008 hearing testimony reflects tlmt th 
"Comprehensive Revisions to LBC Regulations and Bylaws" referenced Appendix D is what sh 
was working on in addition to the Final Report. Tr. 172-73, 179-84. The references to otlle 
work are apparently included to show why she could not receive assistance in this regard from 
other DCCED. At that point, tlle other staff consisted of Ms. Atldnson as Mr. Boclmorst had 
recused himself. 
alB R.741. 
819 Tr. 184-92, 204-09. The court found her testimony credible. 
820 Tr. 204-09. The court found her testimony credible. 
821 R. 740. 
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Chuck,B22 the Meyers Chuck situation as compared to Hyder's circumstances,B23 NFR's,B24 an 

rvrrc's concerns. B25 

Ms. McPhen'en's treatment of the comments in the Final Report is consistent wi 

DCCED's practices. She so testified during the October 2008 evidentiary hearing. B26 He 

testimony is consistent with the 1998 Prelinnnary Report on the KGB's prior annexation petitio 

wherein it was stated: 

"TIns report is preliminary iilthe· sense that it is issued as a draft for public review 
and comment . . . The law requires . . . issue a final report after considering 
written comments on tIns draft report. Often ... preliminary reports to the 
[LBC] become final without modification. If such occurs in tlns instance. it 
will be announced bv letter tlmt will serve to meet the reguirement for a final 
report. If circumstances warrant otherwise. DCRA will publish a separate fmal 
report. ,,827 

These Appellants have not shown tllat the manner in wmch she addressed the comments in tll 

Final Report violated some DCCED protocol. B28 

Ms. McPherren did not comment in the Final Report on the City of Craig an 

POWCAC's allegations that: Mr. Bockhorst had a "substantial conflict of interest;" tllls conflic 

822 R. 742-45. 
823 R.746. 
'" R. 751. Here Ms. McPherren noted tlmt she was specifically responding to the comment 
submitted by the City of Craig and POWCAC. She noted that the grounds for their request tha 
the LBC reject tlle KGB's annexation petition were addressed in the Preliminary Report and th 
KGB's Reply Brief. Said grounds include tlleir claims concerning the 1999 LBC decision, thei 
constitutional arguments, and, most of their NFR arguments. R. 693-719. 
!!25 R.755. 
82' Tr. 184-92,204-09,234-37. The court found her testiroony credible. 
827 R. 1034. The court notes that the primary autll0r of tlns Prelinllnary Report was Mr. 
Bockhorst and that the record reflects that at that point he had worked as staff for the LBC fo 
some 18 years. Tr. 324-32 (October 2008 Evidentiary Hearing). The court found Mr. 
Bockhorst's testimony on tlns point credible. 
B2B The fact that DCCED has summarized and responded to individual comments in some otlle 
prelinllnary and/or fmal reports does not prove the existence of such a protocol or that Ms. 
McPherren's handling of the comments was somehow improper. 
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1 of interest caused him to recommend that the LBC reverse its historical 'policy on enclaves, 

2 thereby permitting the KGB to receive an additional $1.2 million annually; an appearance of 

3 
impropriety exists because Mr. BocId10rst authored the 1998 Preliminary and Final Reports, 

4 
which recommended the LBC deny an identical KGB annexation petition, and the 200 

5 
Preliminary Report recommending LBC approval, and he prepared the Preliminary Report whil 

6 

he was seeking employment as the KGB Borough Manager;829 and, the LBC has two choices 
7 

reject DCCED's recommendations and deny the KGB's petition because that would be th 
8 

9 
factually and legally correct thing to do or remove the Preliminary Report and retain an 

10 independent consultant to prepare a new preliminary report. She did not discuss these comment 

II with anyone. 830 

12 Ms. McPherren did give said comments "due" consideration. She did conside 

13 them, as noted above. She did not think the Final Report was the proper "venue" to respond to 

14 these comments. Her view was reasonable for three reasons. First, she reasonably believed tha 

15 there was no actual conflict of interest or bias on the part of Mr. BocIchorst. It was he 

16 
understanding that he had recused himself from the KGB matter after the Preliminary Report ha 

17 
been published and as soon as he was aware the KGB was seeking applicants for its Borough 

18 
Manager position.83l Second, the commentators had requested that the LBC either reject th 

19 

KGB petition because that would be the correct thing to do factually and legally or remove th 
20 

21 
Preliminary Report and retain an independent consultant to prepare a new report. She did giv 

22 
due consideration to the fIrst request inasmuch as it relates to the merits of the KGB's petitio 

23 per the discussion above. She reasonably concluded that the second request, and the related bias, 

24 

25 B29 I-Ience the judge's law clerk analogy in the comment. 
B30 Tr. 194-198 (October 2008 Evidentiary Hearing). 
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1 conflict of interest, and appearance of impropriety concerns were directed to the LBC and sh 

2 lmew each Conm1issioner had been provided with a copy of the comment. Third, in any event, 

3 
as discussed above, she was not required by 3 AAC 11 0.530 to address these comments in th 

4 
Final Report. 

5 

C.LBC 
6 

These Appellants present four arguments concerning the LBC. First, the LBC 
7 

erred by not requiring that DCCED submit a Final Report that complied with 3 AAC 110.530. 
8 

9 
Second, the LBC failed to realize that Mr. Bockhorst's situation created the appearance 0 

10 impropriety. Third, the LBC did not consider the request by the City of Craig and POWCA 

11 that it remove the Preliminary Report and retain an independent consultant to prepare a ne 

12 report. Fourth, the LBC did not solicit a legal opinion from the Attorney General's 

l3 concerning the LBC' s interpretation of Alaska's Constitution. 

14 1. 3 AAC 110.530 

15 The LBC did not err by failing to realize that DCCED' s Final Report on th 

16 
KGB's 2007 annexation petition did not comply with 3 AAC 110.530 because, as explained 

17 
above, DCCED's Final Report did comply with 3 AAC 110.530. 

18 
3 AAC 110.530 requires due consideration of the co=ents. It does no 

19 

necessarily require analysis of the same in the Final Report. "Due consideration" may requir 
20 

21 
that material issues raised in co=ents be addressed in a Final Report if not adequatel 

22 
addressed in the Preliminary Report. Ms. McPherren, as noted above, satisfied the "du 

23 consideration" requirement. 

24 

25 

B3l Tr. 174-79 (August 2008 Evidentiary Hearing). The court found her testimony credible. 
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2. Appearance of ImproprietylIndependent Consultant 

The City of Craig and POWP AC had some cause for concern at the time the 

submitted their September 4, 2007 comment. They knew that: Mr. Bocldlorst had written th 

1998 reports recommending that the LBC reject the KGB's 1998 annexation petition; he had 

written the 2007 Prelin1inary Report recommending the LBC approve the KGB's similar 200 

annexation petition; and, Mr. Bockhorst had recently applied for the KGB's vacant Borough 

Manager position. And neither DCCED nor the LBC had publicly announced that Mr. 

BocldlOrst had recused himself from further involvement with the KGB petition. 

To assess the LBC's understanding of Mr. Bockhorst's situation and its respons 

to the City of Craig and POWCAC's related comments it is necessary to review what ha 

actually happened with respect to Mr. Bockhorst and the KGB Borough Manager position; wha 

the LBC lmew; and, what the LBC did. 

Mr. Eckert submitted his resignation in a letter dated June 15,2007.832 The KG 

Borough Assembly accepted Mr. Eckert's resignation during a June 25, 2007 special meeting. B33 

Mr. Bockhorst had completed DCCED's Prelinlinary Report by June 30, 2007.834 DCCE 

published the report on July 13,2007.835 DCCED's work on the KGB petition was then on hold 

pending the September 4, 2007 comment deadline. 836 

'" R. 13 46-47. 
93J R. 1348. 
B34 R. 426. The Preliminary Report is dated June 30, 2007. This is consistent with the Mr. 
BocldlorSt'S testimony during the October 2008 Evidentiary Hearing (Tr. 400-06). And wit! 
Chair Ketchum's testimony during that hearing t!mt he had checked Mr. Bockhorst's compute 
and saw no activity related to the KGB petition after mid-June 2007. Tr. 53-57. The court found 
Mr. BocldlorSt and Chair Ketchum's testimony credible. 
'" Tr. 468-70 (Jennie Starkey's October 2008 Evidentiary Hearing testimony). Ms. Starkey also 
testified that it usually takes between a couple of weeks and a month and a half for her to prepar 
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Mr. Bockhorst did have a conflict of interest with respect to the KGB armexatio 

petition once he became aware that the KGB was soliciting applications for its Borough Manage 

position and that he had an interest in applying for the position. This occurred on July 31, 

2007.837 

1. 

The following then happened: 

Mr. Boddlorst took a call the morning of July 31, 2007 from Carol Brown 
of the Meyers Chuck Community Association. She sought technical 
assistance. He did not mention-the KGB Borough Manager's JlOsition. 
She asked about Meyers Chuck also being an enclave. He told her that he 
did not think the LBC would approve it but he would have to consider it if 
she made an equal or stronger case than that for Hyder. He told her 
generally about the process, procedures, and standards. She asked who 
she could contact for technical assistance. He told her that he had just 
provided her with technical assistance. He did not discourage her from 

a fmished report for publication once she has received it from the person who wrote it. The co 
found her testimony credible. 
S36 Tr. 388-400 (Mr. Bockhorst's October 2008 Evidentiary Hearing testimony). The co 
found his testimony credible. 
B31 R. 1416, 1266-71, Tr. 271-77 (Mr. Davis's October 2008 Evidentiary Hearing testimony), Tr. 
388-400 (Mr. Bodmorst's October 2008 Evidentiary Hearing testimony). Mr. Bocldlorst als 
testified that he thinks he learned about the vacancy on the AML website. This is consistent witl 
the KGB's evidence in the record concerning when and where it advertised the position. Th 
court found Mr. Davis and Mr. Bocldlorst's testimony to be credible. Mr. Boddlorst als 
testified that he: dealt witll Mr. Hill, not Mr. Eckert, on the KGB petition; he does not recall 
when he found out that Mr. Eckert had resigned, it was not a significant matter to him at th 
time; and, he knows now that there was an article in the Ketchikan Daily News on June 26, 200 
about the resignation. Tr. 388-400. The comi found this testimony credible. The court note 
that tile record simply does not support these Appellants' insinuation that Mr. BocldlOrst learned 
of tile KGB position vacancy and then attempted to curry favor with a prospective employer by 
favoring the KGB in the Prelinlinary Report. It is evident, as discussed below, that th 
Preliminary Report is based on his actual professional opinion, tllat opinion pre-dates the KGB' 
filing of its armexation petition, he had discussed tius professional opinion of tile KGB petitio 
with then Director Black in March 2007, and Ius work on tile Prelinlinary Report was at leas 
substantially completed, if not totally completed, by the time tlmt Mr. Eckert resigned and tha 
information becanle public. 
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2. 

3. 

4. 

5. 

6. 

trying to malce the case for Meyers Chuck being an enclave. They spoke 
for some 24 minutes. 838 

Mr. Bockhorst reflected on his conversation with Ms. Brown and decided 
he did not want to be in the position of taking such telephone calls while 
contemplating applying for the KGB Borough Manager position.839 

Later on July 31, 2007 he spoke with his Ethics Supervisor, Mr. Davis and 
the State Ethics Attorney, Ms. Bockman. 840 Ms. Bockman advised him to 
malce a formal disclosure to Mr. Davis and to refrain from talcing any 
action on the KGB petition until Mr. Davis made his ethics 
deteIDlination841 Mr. Davis also told him to talce no action on the KGB 
petition pending his ethicsdetennination. 842 

Mr. Bocld1Drst informed then Director Black of the situation on July 31, 
2007. 843 Director Black made the decision to reassign the KGB petition to 
Ms. McPherren. 844 

Mr. Bockhorst informed Director Jollie of his recusal on Augnst 1, 2007, 
and that if she had questions or concerns about the KGB petition she 
would have to spealc with Ms. McPherren as he no longer had anything to 
d ·th 't 845 OWl 1. 

Mr. Bockhorst submitted a formal Request for Ethics Determination to 
Mr. Davis on August 1,2007.846 

B3B Tr. 241-55 (Ms. Brown's October 2008 Evidentiary Hearing testimony). Tr. 388-400 (Mr. 
Bockhorst's October 2008 Evidentiary Hearing testimony). The court found Ms. Brown and Mr. 
Bockhorst's testimony to be credible. 
'" Tr. 388-400 (Mr. Bocld1Drst's October 2008 Evidentiary Hearing testimony). The co 
found Mr. Bocldlorst's testimony to be credible. 
'" R. 1416, Tr. 271-77 (Mr. Davis's October 2008 Evidentiary Hearing testimony), Tr. 388-40 
(Mr. Bockhorst's October 2008 Evidentiary Hearing testimony). The court found Mr. Davis an 
Mr. Bockhorst's testimony to be credible. 
au R. 1416. Tr. 271-86 (Mr. Davis's October 2008 Evidentiary Hearing testimony). The co 
fmmd his testimony credible. 
'" Tr. 286-93 (Mr. Davis's October 2008 Evidentiary Hearing testimony). The court found hi 
testimony credible. 
'" Tr. 437 (Mr. BocldlOrst's October 2008 Evidentiary Hearing testimony). Mr. Bockhorst also 
informed the Deputy Commissioner. The court found his testimony credible. 
'" Tr. 437 (Mr. BocldlOrst's October 2008 Evidentiary Hearing testimony). TIle court found hi 
testimony credible. 
"5 Tr. 125-31 (Director Jollie's October 2008 Evidentiary Hearing testimony). She also 
testified that this was her first day as Director. The court found her testimony credible. 
'" R. 1266-71. 
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Mr. Bockhorst informed Chair Ketchum of his situation and his recusal on 
July 31 or August 1,2007.847 

Mr. Boc1dlOrst told Ms. McPherren on August 1, 2007 that he had recused 
himself and that the KGB petition had been reassigned to her. B4B Ihey did 
not discuss the merits of the KGB petition.849 He did tell her she needed 
to follow up with Mr. Jeans ofDEED.85o She immediately began work on 
the KGB petition. B51 She worked independently.852 She only discussed 
the petition with Ms. Atkinson. B53 

Mr. Davis requested and received a confidential advisory opinion on the 
matter from the Department of Law. 854 He informed Mr. Bockhorst 
dlITing the week of September 4, 2007 that his ethics deterrninationwas 
that Mr. Bockhorst should continue to recuse himself from the KGB and 
W II .. 855 range petItlOns. 

Mr. Boc1dlorSt took no action on the KGB petition after July 31, 2009. 856 

'" II. 400-06 (Mr. Boc1dl0rst's October 200S Evidentiary Hearing testimony), II. 23, 27 (ChaiI 
Ketchum's October 200S Evidentiary Hearing testimony). The court found Mr. Bockhorst an 
Chair Ketchum's testimony credible. 
'" Ir. 172-73 (Ms. McPherren's October 200S Evidentiary Hearing testimony). The co 
found Ms. McPherren's testimony credible. 
B49 Ir. 174-79 (Ms. McPherren's October 200S Evidentiary Hearing testimony). Ihe co 
found Ms. McPherren's testimony credible. 
B50 Ir. 174-79 (Ms. McPherren's October 200S Evidentiary Hearing testimony). 
found Ms. McPherren's testimony credible. 
B51 Ir. 179-S4 (Ms. McPherren's October 200S Evidentiary Hearing testimony). The co 
found Ms. McPherren's testimony credible. R. 593-601 (Sl2107letter to Mr. Jeans of DEED), R. 
1295 (S/3/07 e-mail to Mr. BocldlOrst -forwarding draft (apparently of a portion of the Final 
Report) concerning Mr. Bockhorst's conversation the prior week with Mr. Jeans), R. 1294, R. 
1493. 
BS2 II. 172-73, 179-S4. (Ms. McPherren's October 200S Evidentiary Hearing testimony). Ih 
court found Ms. McPherren's testimony credible. 
B53 Ir. 179-S4. (Ms. McPherren's October 200S Evidentiary Hearing testimony). Ihe co 
found Ms. McPherren's testimony credible. 
B54 R. 1417-1S. 
a55 R. 1417-1S, Ir. 1293-1301 (Mr. Davis' October 200S Evidentiary Hearing testimony). 
record reflects that Mr. Bockhorst had not been involved in the preparation of DCCED' 
Preliminary Report on the Wrangell incorporation petition. R. 1267-71. And that Mr. Bockhors 
had also recused himself from the Wrangell petition. Ir. 306-0S (Mr. Davis's October 2008 
Evidentiary Hearing testimony). 
a56 R. 1416, 1266-71, Ir. 400-06 (Mr. Bockhorst's October 2008 Evidentiary Hearin 
testimony), Ir. 179-92. (Ms. McPherren's October 2008 Evidentiary Hearing testimony), Ir. 
37-38, 53-57(Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court find 
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The City of Craig and the Craig Community Association requested in thei 

comment that the LBC "carefully scrutinize" the situation. They did not request a fonnal 

investigation. They did not request that the LBC involve the Attorney General's Office or any 

other office, department, agency, or entity. 

The LBC Commissioners received the City of Craig and POWCAC' 

comment.857 Chair Ketchum, as noted above, was already aware that Mr. Bockhorst had recuse 

himself the day he became aware that the KGB was solicitmg applicants for its Borough 

Manager position, and he was aware of when the Preliminary Report had been completed. B5 

Chair Ketchum checked Mr. Bockhorst's computer to malce sure that he had not done any KGB 

related work since he was to have recused himself. B59 He found that the last time that Mr. 

Bockhorst had accessed anything on the KGB petition was mid_June. B6D Chair Ketchum is 

the testinl0ny of Mr. BocldlorSt, Ms. McPherren, and Chair Ketchum to be credible. There i 
evidence in the record that Ms. McPherren e-mailed Mr. Boclmorst to ask if a draft section w 
consistent with his prior contact with Mr. Jeans, Mr. Boc!morst was copied with a couple of e 
mails, and that Ms. McPherren asked him for the list of DCCED activities and he had complied. 
In the court's view none of these communications reflect that he had any actual continuin 
involvement with the KGB petition. The court found credible the related testimony provided by 
Ms. McPherren (Tr. 184-92,200-04), Ms. Starkey (Tr. 470-72), and Mr. Boc!dlorSt (Tr. 414-425) 
during the October 2008 Evidentiary Hearing. The court also notes that it ordered that Appellant 
have broad access to such communications and apparently what was added to the record (and 
referenced herein) was all that was discovered. 
'" Tr. 214-15 (Ms. McPherren's October 2008 Evidentiary Hearing testimony). Tr. 47-50, 53 
57 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found Ms. 
McPherren and Chair Ketchum's testimony credible. 
as, The Preliminary Report was in the LBC record at that point. It is dated June 30, 2007. And 
it is implicit in his testimony concerning his examination of Mr. Boc!morst's computer. 
959 Tr. 53-57. (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The COUlt fmm 
his testimony credible. 
'50 Tr. 53-57. (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found 
his testimony credible. 
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retired University of Alaska computer science professor. 861 He concluded that there was n 

actual conflict of interest. 862 

The City of Craig and Craig Community Association, in their October 19, 200 

letter863 to Governor Palin, asserted that: the KGB had announced its Borough Manager vacanc 

before Mr. Bocld10rst had submitted the Preliminary Report on the KGB annexation petition; an 

in the Prelin1inary Report he had completely reversed "his" 1998 recommendation on the KGB' 

prior annexation petition. They expressed concern over the appearance of impropriety and 

apparent conflict of interest. They requested that the Governor: direct the LBC to cancel th 

November 6, 2007 Public Hearing on the KGB petition and the November 7, 2007 Decisional 

Meeting; and, that she direct the Attorney General to conduct a full investigation of the conflic 

of interest situation. 

The Governor's Office forwarded the City of Craig and Craig Communi 

Association's letter to Director Jollie and instructed her to prepare a response. She routinel 

received such letters through the Governor's Office. She asked Mr. Bockhorst when he had 

worked on the Prelin1inary Report and when he had applied for the KGB position. She obtaine 

information from Ms. McPherren. She did not find anything that supported the allegations. Sh 

did not find anything that would be grounds for an ethics investigation or an investigation by th 

an Tr. 32, 53-57, 66. (Chair Ketchum's October 2008 Evidentiary Hearing testimony). Th 
court found his testimony credible. 
"2 Tr. 53-57. (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found 
his testimony credible. 
"3 R. 1259-61. 
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Attomey General's Office. She then prepared the October 31,2007 letter to the City of Crai 

and Craig Community Association. 864 

Director Jollie stated in her October 31, 2007letter865 that: she was responding t 

their October 19, 2007 letter to the Govemor; she had carefully reviewed DCRA's records to se 

if there was any support for their allegations; Mr. Bockhorst did not completely reverse his86 

recommendation, the policy underlying the 1998 reports was set by the prior administration, Mr. 

Bocldlorst addressed this at fu. 67 of the Preliminary Report, and the new petition is materially 

different from the old petition because it includes Meyers Chuck and the Hyder enclave ha 

different boundaries, and Exhibit K to the petition provides a thorough discussion of th 

justification for the enclave; Mr. BocldlOrst began his analysis of the KGB petition on March 26, 

2007, he discussed policy aspects with the former Director that date; Mr. Bocldlorst completed 

his work on the Preliminary Report on June 28, 2007 and it was forwarded to the DC 

publications technician; the KGB announced the position vacancy on July 29, 2007; Mr. 

BocldlOrst disclosed his interest in applying for the position in an August 1, 2007 memorandum 

to his Ethics Supervisor in accordance with the Executive Branch Ethics Act; Mr. BocldlOrs 

advised in the memorandum that he had learned of the position vacancy on July 31, 2007; Mr. 

BocldlOrst recused 11in1se1f in the memorandum and the KGB petition was reassigned to Ms. 

664 Tr. 139-54 (Director Jollie's October 2008 Evidentiary Hearing testinlony). The court found 
Director Jollie's testinlony credible. 
B65 R. 1262-64. 
'" The record clearly reflects that the 1998 Preliminary Report and Final Report on the KGB' 
1998 annexation petition did not reflect Mr. Bockhorst's professional views with respect to th 
basis for DCRA's recommendations that the LBC deny the KGB's petition. This is evident from 
the multiple references to "DCRA policymalcers" in those reports. The court's conclusion is also 
supported by Mr. Cotton's testimony during the October 2008 Evidentiary Hearing. Tr. 446-63. 
and Mr. Bocldlorst's October 2008 Evidentiary Hearing testinlony. Tr. 430-441. The co 
found Mr. Cotton and Mr. Bocldlorst's testimony credible. 
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McPhenen; Ms. McPhenen independently prepared the Final Report on the KGB petition; and. 

she found no basis to support or recommend that the LBC cancel or postpone the upcomin 

hearings and no reason to support their request for an official investigation into a conflict 0 

interest claim against Mr. BocldlorSt. 

Director Jollie showed Chair Ketchum the City of Craig and Craig Communi 

Association's October 19, 2007 letter to Governor Palin.867 He saw Director Jollie's October 31. 

2007 letter before the November 6,2007 LBC Public Hearing.868 He concuned with he 

letter. 869 He did not tillnk that the Governor had the authority to cancel a LBC hearing and, aftel 

reading the letter, he did not give any consideration to canceling the meeting so that a conflict of 

interest investigation could take place.87o He thought that tills issue would be addressed at th 

hearing. 871 

Chair Ketchum did not discuss the City of Craig and POWCAC's September 4, 

2007 comment with the other Commissioners.B72 He apparently did not discuss the October 19. 

867 Tr. 64-73 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found 
his testimony credible. 
'" Tr. 64-73 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). TIle court foun 
his testimony credible. 
869 Tr. 64-73 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found 
his testimony credible. 
870 Tr. 64-73 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). TIle court found 
his testinlony credible. 
671 Tr. 64-73 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found 
his testimony credible. 
B72 Tr. 59-63 (Chair Ketchunl's October 2008 Evidentiary Hearing testimony). The court found 
his testimony credible. 
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2007 or October 31, 2007 letters with the other Commissioners. The other Commissioners had 

copies of the September 4, 2007 commentS73 and Director Jollie's October 31,2007 letter. 874 

Chair Ketchl1l11 presided over the November 6, 2007 LBC Public Hearing. Ne 

the outset Mr. Eckert mentioned the controversy concerning Mr. Bocld10rst in his testimony.875 

Chair Ketchum responded: 

"Thank you. And I have concern with your comments on the problem with the 
former employee, the local - actually not the Local Boundary Commission but of 
the Department of C()mmerce and ol1e of our sfaff members. We have 
investigated tlus one here quite extensively. We do have some very precise dates 
on when things happened, and tl1ey are way out of bounds in relationship to the 
petition. We also recognize that the petition was reviewed by - ilie fmal petition 
was completed by Jearme McPherren, and she also reviewed ilie preliminary 
petition tl1at Mr. Bockhorst had written way back in early June, and most of it 
back even before that. And she reviewed that quite extensively, and concurred 
with everything that he had in there, and I will assure you we are quite prepared to 
defend anything tl1at Mr. Boclmorst has done. And I will also assure you that 
there would be absolutely no difference had even written the petition and iliat was 
(indiscernible) for. There would be zero difference because he actually performed 
exactly what ilie law and what was required of him by myself, by ilie Department, 
et cetera, and so - everybody tlmt's associated. He did not put any of Ius own 
personal opinions on iliere, or anytinng of that nature. And I Imow tl1at he had no 
intention of - when I started in tllls job - no intention of moving into the Borough 
management job here, because he made me pronlise way back in early July to not 
quit the Commission, because he didn't want to train anoilier person come 
January. So I do Imow that his intention at that time was not to leave and to start 
- to come into tlns job. But thank you, anyway. We appreciate your 
comments."S76 

B7J Tr. 214-15 (Ms. McPherren's October 2008 Evidentiary Hearing testimony). Tr. 47-50, 53 
57 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found Ms. 
McPherren and Chair Ketchum's testimony credible. 
'" R. 1262-64, Tr. 74-79 (Chair Ketchun1's October 2008 Evidentiary Hearing testimony). 
court found Ins testimony credible. 
m Tr.76-77 
B76 Tr. 78-79. Chair Ketchum credibly testified during ilie October 2008 Evidentiary Hearin 
tl1at the "investigation" he was referencing was that done by Director Jollie wInch resulted in he 
October 31, 2007 letter. Tr. 83-84. 
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Four other persons mentioned this matter during the remainder of the LBC Publi 

Hearing. The first was Mr. Blasco, legal counsel for the City of Craig, Craig Communi 

Association, and Meyers Chuck Community Association. He stated that: nobody was claimin 

that there was an ethical violation; they are claiming that there was an apparent conflict oj 

interest; and, it still exists because the LBC is a quasi-judicial body and many of th 

communities in the unorganized borough have asked to include things in the record that may no 

be in the record, DCCED staff has changed its position from 1998· on NFR's and on it 

interpretation of the Alaska Constitution.877 I-Ie did not request an investigation or request tha 

the hearing be canceled or continued. The second was Mr. Brandt-Erichsen, KGB's cDlllsel, 

who testified that DCRA had a political agenda in 1998 and that the Deputy Commissioner, Mr. 

Cotton, had made the policy decision that DCRA would recommend against LBC approval ofth 

KGB's armexation petition.87B The third was the Superintendent of the Annette Island School 

District, Mr. Agenbroad, who opined that there was a very real perception, whether true or not. 

of a conflict of interest and he asked that the LBC cause a related independent investigation.B7 

The fourth was Mr. Bolling, who opined that the 1999 LBC decision had been correct and had n 

cloud of apparent conflict, unlike the cnrrent situation. 8Bo 

None of the other Commissioners mentioned the conflict of interest or apparen 

conflict of interest allegations during the LBC Public Hearing. The matter was not discussed 

during the November 7, 2007 Decisional Meeting. 

877 Tr. 105-06. 
B7B Tr. 163-64. 
B79 Tr. 186-88. 
880 Tr. 206-10. Mr. Brown, in her comment, also noted that she had spoken with Mr. Bockhors 
on July 31,2007 at 9:32 a.m. about the KGB petition. Tr. 219. 
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The Commissioners did state their view on this matter in the LBC' s Statement 0 

Decision, which included the statement that: 

"As a final matter, the Commission will address the allegations regarding DCCED 
Staff in this proceeding, specifically Dan Bockhorst. The Commission [mds no 
basis to support the ethical violations levied against Staff by the City of Craig and 
others. Mr. BrocldlorSt and Ms. McPhenen have consistently perfonned their 
duties as Commission Staff in the most ethical and professional manner possible. 
including in this proceeding. The Commission holds them both in high 
regard. ,,881 

And the LBC appended the following to the Statement of DeCision as Appelldix B: 

"Timeline of Events for Participation of 
DCCED Staff in KGB Annexation Proceeding 

March 26, 2007: Mr. Boclchorst begins his analysis of the Ketchikan 
annexation proposal, at which point he discussed policy 
aspects of the proposal with the fonner Director of 
Community and Regional Affairs (DCRA), Mike Black. 

June 26, 2007: 

Julv 13, 2007: 

Julv 29, 2007: 

August 1, 2007: 

BBl R.I004. 

Mr. BocldlorSt'S work on the 2007 prelinllnary report was 
complete and forwarded to the DCRA publications 
technician for f0l111atting and publication. 

The KGB prelinllnary report was published by DCCED. 

Just over one month after Mr. Bockhorst completed his 
work on the annexation proposal for DCCED's 2007 
prelinllnary report, the KGB first announced that it was 
recruiting for a Borough Manager. 

In accordance With the Executive Branch Ethics Act, Mr. 
Bocldlorst wrote a memorandum to the DCCED Ethics 
Supervisor disclosing an interest in applying for the KGB 
manager position. Mr. Bockhorst stated in his 
memorandum that he first became aware of the recruitment 
for the position on July 31. In his memorandum, he 
recused himself with respect to any and all future dealings 
regarding the Ketchikan annexation proposal. Mr. 
Bockhorst's work regarding the KGB annexation 
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proceeding was immediately reassigned to Jeanne 
McPherren. 

October 15, 2007: Ms. McPherren independently prepared the 2007 final 
report regarding the KGB annexation proposal. "SS2 

1. 

2. 

3. 

4. 

Given the above, the conrt finds that: 

The public could reasonably have perceived that Mr. BocJdlorst's applying 
for the KGB Borough Manager position resulted in his having an actual or 
apparent conflict of interest. 

lvlr. BocJdlorst had completed his work on DCCED's Preliminary Report 
on the KGB's 2007 annexation petition before Mr. Eckert's resignation as 
the KGB Borough Manager was public lmowledge. 

Mr. BocJdlorst became aware that the KGB was soliciting applicants for 
its Borough Manager position after he had completed his work on 
DCCED's Preliminary Report on the KGB's annexation petition. He 
would have had a conflict of interest if he had continued to work on the 
KGB petition when he lmew he was interested in the Bosition. He did not 
do so after he became aware of the KGB solicitation.s 

3 

DCCED's Prelinllnary Report contains Mr. BocJdlorst's actual long­
standing professional views on the issues addressed therein. DCRA' s 
1998 reports on the KGB's prior annexation petition did not set forth his 
personal professional views on the points that DCRA relied upon in 
recommending that the LBC deny that petition. He did not in any way 
tailor the 2007 Prelinlinary Report to curry favor with the KGB. 

8B2 R. 1008. The LBC's decision has now been issued. This letter was not in the LBC's record. 
None of the documents or testimony hereafter referenced in the "Record" portion of this decisio 
were in the LBC's record. 
8S3 He did speak with Ms. Brown by telephone the morning of July 31, 2007. Assuming that Mr. 
Bockhorst had a conflict of interest at that point, his conversation with Ms. Brown constituted 
de minimis act while the conflict existed. He had just learned of the KGB solicitation, he took 
her call because he had been the DCCED staff person assigned to the KGB petition, he provide 
her with technical assistarlCe as required by the LBC's regulations; he did not attempt t 
discourage her; the subj ect she presented involved Meyers Chuck; he realized after her call tha 
he needed to tal(e action to avoid a conflict of interest, he took appropriate action, the Directo 
reassigned the KBG petition to Ms. McPherren that date, and he had no further involvement with 
the KGB petition. He did respond to Ms. McPherren's request for DCCED work loa 
irlformation but he was not knowingly assisting her in her preparation of the Final Report and th 
information he provided had nothing to do with the merits of the KGB's petition. 
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5. Mr. Bockhors( complied with the Executive Branch Ethics Act884
, and 

otherwise proceeded appropriately once he became aware of the KGB 
solicitation for applicants and knew he had an interest in applying. Said 
awareness and interest occurred roughly contemporaneously. He recused 
himself from the KGB annexation petition. Then Director Black 
reassigned the petition to Ms. McPherren. He thereafter did no work on 
the KGB petition and did not attempt to influence Ms. McPherren with 
respect to the same. 

6. Ms. McPherren reviewed the record, conducted related research, and gave 
due consideration to all of the conunents DCCED received on the 
Preliminary Report. She independently prepared DCCED' s Final Report. 
Her wode' and the Final Report complied with the requirements of the 
applicable administrative regulations. 

7. Ms. McPherren worked for DCCED on a contract basis. She worked 
independently. Mr. Bockhorst may technically have been her supervisor. 
The record reflects that his being her supervisor had no affect on her views 
of the KGB petition or her work on the related Final Report. 

8. The LBC (Chair Ketchum) did "carefully scrutinize" the conflict of 
interest allegations per the request stated in the City of Craig and 
POWCAC's September 4, 2007 comment. He had already spoken to Mr. 
BocldlorSt and understood that Mr. Bocld1Drst had completed the 
Prelinlinary Report before he was aware of tlle KGB position solicitation 
and that he had recused himself from the KGB petition. He used his 
computer expertise to check Mr. Bockhorst's computer to confirm that Mr. 
BocldlorSt had not done any KGB related work since finishing the 
Preliminary Report in mid-June 2007. He was aware of Director Jollie's 
investigation and tlle content of her October 31, 2007 letter to the City of 
Craig and tlle Craig Community Association. 

9. Chair Ketchum reasonably concluded that: Mr. Bockhorst had completed 
work on the DCCED's 2007 Preliminary Report on tlle KGB armexation 
petition well before the KGB solicited applications for its Borough 
Manager position; there was no conflict of interest; there was no need for 
an investigation; there was no need to reject the Prelin1inary Report; and, 
there was no need to cancel or postpone tlle LBC's November 6, 2007 
Public Hearing or its November 7, 2007 Decisional Meeting. He also was 
aware tllat the City of Craig and the Craig Community were now aware of 

88-what he (reasonably) understood the facts to be. ' 

AS 39.52.010 et seq. 
And that Mr. Bolling was acting as representative for both the City of Craig and POWCAC. 
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10. The LBC' s handling of the conflict of interest comment during its 
November 6, 2007 Public Hearing was reasonable. 

The LBC was aware that Ms. Jollie's October 31, 2007 letter had aheady 
been sent to the City of Craig and the Craig Commmuty Association, and 
that the City of Craig was one of the entities that had raised the matter in 
the September 4, 2007 comment. B86 

Chair Ketchum stated during the November 6, 2007 LBC Public Hearing 
on the KGB's annexation petition that: Mr. Bockhorst had completed the 
Preliminary Report in June 2007; Mr. Bockhorst had no intention of 
applying for the KGB petition when he spoke with him in July 2007; Ms. 
McPherren prepared tlie Final Report;- she agreed with Mr. Bocld10rst's 
conclusions; and, they had investigated the matter extensively and were 
prepared to defend what Mr. Bocld1orst and Ms. McPherren had done. 

The vast majority of the persons who addressed the LBC thereafter during 
the Public Hearing did not mention this subject. 

Mr. Bolling, speaking of behalf of the City of Craig, only briefly 
mentioned the matter. He did not ask for a further investigation. He did 
not ask that the hearing be continued to a later date. He did not ask the 
LBC to require a new Report or require an independent investigation of 
Mr. Bocld10rst's situation. He did ask the LBC to take the full 90 days to 
decide the KGB petition. 

Mr. Blasco, counsel for the City of Craig (and POWCAC and the Meyers 
Chuck Commuaity Association) told the LBC that nobody was claiming 
that Mr. Boclmorst had committed ethical violations, the concern was that 
there was an apparent conflict of interest, and that it still existed because 
DCCED's staff had changed its position on constitutional matters from 
that espoused by the LBC in its 1999 decision on the prior KGB 
annexation petition, and the staff had changed its position on NFR's. He 
stated that people wanted to lmow why. He did not ask that the hearing be 
continued. He did not request that the LBC order a new Report or require 
an independent investigation of Mr. Boclmorst's situation. 

DCCED explained the basis for its constitutional interpretations in the 
2007 Preliminary Report and Final Report and why they differ from the 
LBC's 1999 position. The LBC clearly disagreed in 1999 with DCRA 
with respect to the latter's view of the importance ofNFR's. This would 
provide an apparent and logical explanation for DCCED's 2007 treatment 
ofNFR's. And DCCED's approach would be consistent with the "stare 

'" And the City of Craig and POWCAC were both being represented by Mr. Bolling. 

MEMORANDUM AND ORDER 
City of Craig et at. v. LBC and KGB, Case No. 1KE-08-04 CI 
Page 287 oDOS Alaska Court System 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

l2 

l3 

l4 

l5 

l6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

11. 

12. 

13. 

14. 

decisis" principles discussed in the MIIY decision. And DCCED provided 
additional explanation at fu. 67 of the Preliminary Report, which 
explanation was entirely consistent with the text of the 1998 DCRA 
Reports (and the mUltiple references to "DCRA policymalcers"). 

The LBC Commissioners, having reviewed the September 4, 2007 
comment and Director Jollie's October 31, 2007 letter and the DCCED 
Reports, and having heard Chair Ketchum's statement during the 
November 6, 2007 Public Hearing and the related comments, evidently 
individually decided tllat matter did not merit further comment or scrutiny. 

There was no apparent conflict of interest by the time the LBC's 
November 6, 2007 Public Hearil1l?,had concluded. The apparent confliCt 
of interest allegations were based on the timeline concerning the KGB 
Borough Maoager position, the content of DCRA's 1998 Report, the 
LBC's 1999 Statement of Decision, and DCCED's 2007 Reports. The 
City of Craig, POWCAC, aod the Craig Community Association may 
have subjectively believed that there was an apparent conflict of interest, 
but ao objective person who had reviewed the 1998 DCRA Reports, the 
1999 LBC Statement of Decision, the 2007 DCCED Reports; aod attended 
the November 6, 2007 LBC Public Hearing would not have. And tins 
conclusion would find further support if the reasonable person had 
reviewed Director Jollie's October 31, 2007 letter. 

The LBC addressed Mr. Bockhorst's situation in the text of and Appendix 
B to its Statement of Decision. A reasonable person, at tills point and 
having reviewed the above, could not conclude that there was ao apparent 
conflict of interest. 887 

The LBC acted reasonably in not requiring that a new Report be prepared 
by an independent consultant, or anybody else. 

The LBC acted reasonably in not requesting that the Attorney General's 
office conduct an investigation. The City of Craig and POWCAC had 
asked the LBC to closely scrutinize Mr. Bockhorst's situation. They did 
not ask the LBC to make such a request of the Attorney General's Office. 

'" The City of Craig evidently did not believe Director Jollie, as evidenced by Mr. Bolling' 
November 3, 2007 letter which, in part, addressed tins subject. And these Appellants continue t 
subjectively believe that tilere was an apparent, if not actual, conflict of interest. But the City 0 

Craig (and all of tile other Appellants) have now had a full opportunity to obtain tile infonnatio 
they requested in the November 3, 2007 letter, and other pertinent information. Tiley have had 
tile opportunity to present evidence during ao evidentiary hearing and to otilerwise supplemen 
tile record on appeal. And tiley nonetlleless have not been able to factually support tlleir conflic 
of interest related claims. 
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15. 

16. 

Such a request was made in the October 19,2007 letter to Governor Palin, 
but the City of Craig and the Craig Comrmmity Association did not send 
the letter to the LBC or copy the LBC. Chair Ketchum was aware of the 
letter. He and the other Commissioners were aware of Director Jollie's 
October 31, 2007 response. They could reasonably conclude that a 
request for such an investigation was not warranted. 

Though the court has found that there was no actual conflict of interest, 
and that there was no appearance of impropriety or apparent conflict after 
the LBC's November 6, 2007 Public Hearing, it appears that the actual 
decision point on tilis issue is now, with the determination being made by 
the court and on the basis of the entire record. The court fmds that Mr. 
BocldlOrst's situation does not create the appearance of impropriety or an 
actual or apparent conflict of interest. 

These Appellants have not shown that there was a due process violation as 
a result of Mr. Bockhorst's involvement with tile KGB's 2006 armexation 
petition. They have not shown that said involvement is otherwise the 
basis for the court to grant them the relief they seek. 

D. Attornev General Opinion 

DCCED did not request an opinion from the Attorney General's Office wi 

respect to its interpretation of the pertinent provisions of the Alaska Constitution in the 200 

Preliminary and Final Reports. The LBC did not request such an opinion. These facts do no 

warrant the court granting these Appellant's the relief tiley seek for at least four reasons. First, 

neitiler DCCED nor tile LBC are required by statute or regulation to obtain such an opinion. 

Second, these Appellants have not shown that DCCED or the LBC routinely request suc 

opinions. The record reflects that they do not. For example, there is notiling in the record 

concenling tile KGB's 1998 armexation petition that reflects timt DCRA or tile LBC sough suc 

an opinion with respect to the sanle. Tllird, tile Alaska Supreme Court has recoglized tilat non 

lawyers in administrative agencies interpret tile law in tile course of their official duties888 an 

the Court has also recognized tilat tile LBC "has been given a broad power to decide in th 
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unique circumstances presented by each petition whether borough government is appropriate. ,,88 

Fourth, these Appellants have not shown that the lack of Attorney General opinion violated thei 

rights to due process or is otherwise the basis for the court to grant them the relief they seek. 

2. Hyder Enclave 

These Appellants claim that the LBC acted arbitrarily and capriciously 

deviating from it historical and regulatory policy by creating the Hyder enclave and 

retroactively applying regulations adopted after the KGB filed its 2006 annexation petition .. 

order to support its decision, which denied the Appellants due process. 

A. 

B. 

C. 

D. 

E. 

F. 

They argue that: 

DCCED admitted in the Preliminary Report that the LBC has a policy 
against approving borough boundaries that leave enclaves. 

The only prior enclave the LBC has approved was the exclusion of 
Klulcwan from the Haines Borough. 

The public policy rationale for the Klukwan enclave does not exist with 
respect to Hyder. 

The LBC had no justification for departing from its policy against 
enclaves. The LBC improperly focused on the territory proposed for 
annexation into the KGB and not the Hyder area being excluded. The 3 
AAC 110.190 standards were not met. 

The LBC favored the KGB by relying on a version of 3 AAC 110.190 that 
was not in effect when the KGB filed its 2007 annexation petition. TIllS is 
analogous to the Skagway situation in which the Juneau Superior Court 
determined that the LBC had erred by in effect developing and applying 
new regulations after its Public Hearing, without the public having notice 
or an opportunity to be heard. 

The foregoing demonstrates that l1le LBC acted arbitrarily and 
capriciously. 

nan See, Alaska Public IllteJ"est Research Group, 167 PJd at 42. 
aB' Mobil Oil CO/p., 518 P.2d at 99. And the court again notes l1mt the Attorney General' 
Office is defending l1le LBC's interpretations ofl1le Alaska Constitution in this appeal. 
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a. Enclave Policy 

The LBC did have a policy against the creation of enclaves. The policy wa 

embodied in 3 AAC II 0.190(b). 3 AAC 11 O.l90(b) provided: 

Absent a specific and persuasive showing to the contrary, the commission will 
presume that territory . . . that would create enclaves in the annexing borough, 
does not include all land and water necessary to allow for the full development of 
essential borough services on an efiicient, cost-effective level. 

The DCCED properly aclGlowledged tIns in its Prelinllnary Report on the KGB's 2006 

annexation petition.89o 

b. Policy Implementation 

The LBC did not violate its enclave policy with respect to the KGB's 20076 

annexation petition for five reasons. 

First, the LBC891 recognized that the presumption applied and that a "higher level 

of proof' was required. 892 

Second, the LBC did compare the proposed Hyder enclave to the one existin 

enclave, Klukwan. The LBC noted that the public policy issues present for the Klukwan enclav 

did not apply to Hyder. But the LBC also noted facts that reasonably support the conclusion tha 

there was less justification for the Klukwan enclave than for a Hyder enclave.893 

B90 R. 517. 
091 The LBC incorporated DCCED' s analysis of the enclave situation ill its Statement of 
Decision. R. 998. 
'" R.518-19. 
m R.521-23. The LBC noted that: Klukwan is connected by road to Haines; Klukwan is only 
21 miles by road from Haines; most of the students who attend school in Klukwan live in th 
Haines Borough; some students who attend school in Haines live in Klukwan; residents 0 

Klukwan rely on Haines for commercial services, communication services, and for other needs; 
and, in contrast, Hyder's commercial, social, cultural, and economic ties are presently Witll 
Stewart, B.C., not with Ketchikan. 
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Third, to the extent that the LBC focused on the tenitory the KGB proposed t 

annex, the LBC did not err. The preslUnption created in 3 AAC 11 0.190(b) is that an enclaveB94 

would result in the borough, as it existed after annexation, not including "all land and wate 

necessary to allow for the full development of essential borough services on an efficient, cost 

effective level." The "all land and water necessary" requirement in 3 AAC 110.190(b) is read' 

conjunction with 3 AAC 11 0.190(a), which provided that: 

The proposed bOlmdaries of the borough must conforin -gerierally to natura1 
geography, and must include all land and water necessary to provide for the full 
development of essential borough services on an efficient, cost-effective level. In 
this regard, the commission may consider relevant factors, including 

(1) land use and ownership patterns; 

(2) ethnicity and cultmes; 

(3) population density patterns; 

(4) existing and reasonably anticipated transportation patterns and 
facilities; 

(5) natmal geographic features and environmental factors; and 

(6) extraterritorial powers of boroughs. 

Fourth, the LBC reasonably concluded that the exclusion of the 205 square mil 

Hyder area did not result in the proposed boundaries failing to confo= to natural geography 0 

failing to include all land and water necessary to provide for the full development of essential 

borough services on an efficient, cost-effective level.895 The LBC's conclusion was supporte 

'" 3 AAC 110.190(b) uses the word "enclaves". It appears that the presumption would als 
apply to an enclave. The court notes that DCCED and the LBC apparently interpreted th 
regulation in tIns manner and neither the LBC nor the KGB has argued that this provision doe 
not apply to a single enclave situation. 
'" Tr. 518-23. 
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reasonable for the reasons discussed above. 

Fifth, the LBC recognized that the 2007 amendments to 3 AAC 110.190 were no 

in effect when the KGB filed its petition and were not applicable to the petition.89B The LB 

applied 3 AAC II 0.190(b) as written. The LBC did comment that it was notable that the 2007 

revision to 3 AAC 11 0.190(a) had "refined" that regulation by placing "expanded" between "Th 

. proposed" and "boundaries". The LBC's analysis did not rely on the amended v-ersion of 3 AAC 

II 0.190(b). And, in any event, the amendment did refine, but did not materially chang 

subsection (a). The focus was, and continues to be, on whether the territory within the propose 

boundaries "conform generally to natural geography ... and ... include all land and wate 

necessary ... ,,899 

In addition, the LBC addressed the concern that Hyder would remain a permanen 

enclave by directing the KGB to file an annexation petition within five years, encouraging th 

896 Including the evidence referenced above concerning the lack of ties between Hyder and th 
KGB, and the very strong ties between Hyder and Stewart, B.C. And the evidence concernin 
the modification of the Hyder enclave boundaries from the boundaries proposed in 1998. 
897 R. SI8-19. 
m The court has provided related citations to the record above. The citations include - R. 43S-
36, 4S0, SI8-19. 
m So, to the extent the court can rely on the Skagway docunlents Appellants submitted withou 
seeking or obtaining leave of court, this situation differs materially from the Skagway situation. 
The court also notes that these Appellants rely on Mr. Fischer's comments, with respect to th 
KGB's 1998 annexation proposal, that Hyder would become a permanent enclave. Mr. Fische 
apparently is a recognized expert concerning at least the municipal government portions of th 
Alaska Constitution. TIle record reflects that he provided his comments in 1998 after bein 
provided a copy of DCRA' s Prelinlinary Report. He was not asked, by the LBC or Appellants, 
to comment on DCCED' s 2007 Prelinlinary Report. He was not asked to comment on the LBC' 
Statement of Decision (wherein the LBC stated its intent to revisit the Hyder situation in S year 
if the KGB did not file a petition to annex Hyder). The court also notes that the Appellant 
ignore his comments that it would be entirely improper for the LBC consider NFR funding' 
deciding whether or not to approve an annexation petition. 

MEMORANDUM AND ORDER 
City of Craig et aI. v. LBC and KGB, Case No. lKE-08-04 CI 
Page 293 of30S Alaska Court System 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

J.l 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

KGB to develop ties with Hyder, and committing to causing such a petition to be filed if th 

KGB did not do as directed. 

c. Arbitrarv and Capricious 

Given the above, these Appellants have not shown that the LBC acted arbitrarily 

or capriciously with respect to the Hyder enclave. 

3. Decision-Maker 

These Appellants Claini iliat the LBC denied them, and the people in th 

lmorganized borough, their rights to a fair hearing and to an impartial decision-malcer, thereb 

denying them due process. 

A. 

B. 

They argue that: 

The LBC denied a nearly identical KGB annexation petition in 1999. 
They expected the LBC to likewise deny the KGB's 2006 annexation 
petition. The LBC instead adopted the analysis set forth in the 
Prelinlinary Report on the KGB's 2007 annexation petition. The KGB 
had accepted Mr. Eckert's resignation before the Prelinlinary Report was 
prepared. And Mr. Bockhorst signed a contract to become the KGB 
Manager just days before completion of the Final Report by his 
subordinate. 

The LBC was not impartial because: 

1. 

2. 

3. 

4. 

5. 

It did not require the preparation of a new, independent Report. 

It refused to request an Attorney General's opinion on its 
constitutional analysis. 

It allowed Ms. McPherren to consult with Mr. Bocldlorst on issues 
related to the KGB petition while it was still pending. 

It accepted Ms. McPherren's overwork excuse. 

The Final Report did not address the City of Craig and 
POWCAC's constitutional arguments or their appearance of 
impropriety claims contained in their September 4, 2007 comment. 
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6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

Chair Ketchum stated during the November 6, 2007 LBC Public 
Hearing that the LBC was prepared to defend what Mr. Bocldlorst 
had done. 

Chair Ketchum stated during the November 6, 2007 LBC Public 
Hearing that the (apparent) conflict of interest claims had been 
investigated extensively but all that he had done was check Mr. 
Bocldlorst's computer. 

The LBC refused to consider the request made by some of the 
persons making comments during the November 6, 2007 LBC 
Public Hearing that the LBC take more time to decide whether to 
accept or reject the KGB's annexation petition. 

Chair Ketchum stated that Mr. Bocldlorst did not put his personal 
views in the 2007 Preliminary Report but he could not lmow of 
Mr. Bockhorst's October 2008 Evidentiary Hearing testimony 
during which he explained why the 1998 Reports did not set forth 
his professional view. 

One Commissioner stated during the Decisional Meeting that it 
was a little hard to reconcile DCCED' s recommendation with the 
LBC's 1999 decision. Ms. McPherren admitted during the 
November 7, 2007 LBC Decisional Meeting that there had been no 
changes in applicable statutes or regulations. The LBC deliberated 
for only a little over an hour and did not discuss the constitutional 
issues at all. 

Chair Ketchum stated during the December 4, 2007 Public 
Meeting that the Attorney General's Office had backed up Mr. 
Boclchorst in the past. This shows that he had exalted opinion of 
Mr. Bocldlorst and was biased towards accepting his views. 

Ms. McPherren would not have done anything in the Final Report 
to contradict Mr. Bockhorst's views, even if shown that he was 
wrong. 

They have shown that there was a probability of LBC bias based 
on the totality of the circumstances. 

This situation is analogous to that in Vaska v. State. 
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a. Mr. Bockhorst 

These Appellants' arguments are not persuasive to the extent they are c1aimin 

that their due process rights were violated because Mr. BocldlorSt prepared DCCED's 

Preliminary Report and he signed a contract with the KGB days before DCCED's Final Report 

was completed. Mr. Bocliliorst's work on the Preliminary Report had been completed befor 

KGB accepted Mr. Eckert's resignation.90o He recused himself from the KGB petition and di 

not work on the Final Report or attempt to inl1uerice the contents thereof. 

2007 Prelinlinary Report in an effort to curry favor with the KGB. 

h. LBe Impartialitv 

The court has addressed many of these arguments in the context of other claim 

made by these Appellants and/or all of the Appellants. Per the above discussions, it has not been 

shown that the LBC was biased in favor of the KGB or otherwise not impartial because: the LB 

did not order the preparation of a new Report on the KGB annexation petition by an independen 

consultant; the LBC refused901 to request an Attorney General's opinion on its constitutional 

analysis; the LBC allowed Mr. Bocldlorst to consult with Ms. McPherren on issues related to th 

KGB petition while it was pending, he did not so consult; the LBC accepted Ms. McPherren' 

worldoad excuse in the Final Report; or, the LBC accepted the Final Report even though it di 

not specifically address all of the City of Craig's constitutional arguments and conflict 01 

interest/appearance of inlpropriety allegations. 

SOD The record reflects that Mr. Bocliliorst was not aware of the KGB accepting Mr. Eckert' 
resignation at the time it was publicly announced (June 26, 2007). 
SOl ill addition to the LBC not being required to obtain such an opinion, none of the Appellant 
asked the LBC to do so in their written or verbal comments. 
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Chair Ketchum's "defend" comment during the November 6, 2007 LBC Publi 

Hearing did not show that the LBC was biased in favor of the KGB Of otherwise not impartial. 

He made the statement in the course of advising that the allegations concerning Mr. Bocld10fs 

and the KGB Borough Manager position had been looked in to and been found to be withou 

merit. The allegations had been made in a comment on the Preliminary Report. 

appropriate for the LBC to address the same during its Public Hearing. 

Chair Ketc11U1Il's statement during the Noveniber 6, 200TLBC Public Hearin 

that "we have investigated this one here quite extensively" in reference to the allegation 

concerning Mr. Boclillorst and the KGB Borough Manager position did not show that the LBC 

was biased in favor of the KGB or otherwise not impartial. These Appellants' claim that th 

"investigation" consisted of Chair Ketchum checking Mr. Bockhorst's computer is not accurate. 

Chair Ketchum had spoken with Mr. Boclillorst about the recusal situation and he was aware of 

the content of Director Jollie's October 31,2007 letter. That letter contained the time line h 

also referenced during his statement. 902 

The LBC's decision to proceed with the November 7, 2007 LBC Decisional 

Meeting, despite the requests of some persons during the November 6, 2007 LBC Public I-Iearin 

that it talce up to the full 90 days pern1itted to malce a decision on the KGB's annexation petition, 

did not show that the LBC was biased in favor of the KGB or otherwise not impartial. Th 

902 These Appellants question the thorouglmess of Director Jollie's investigation. But they hav 
not identified what else could or should have been done. The LBC staff consisted of two person 
(Mr. Boclillorst and Ms. Atkinson) and Ms. McPherren operating under contract. Ms. 
McPherren spoke with Mr. Bocld1orst and Ms. McPherren, the two persons who had been 
involved with the KGB petition. She spoke with Chair Ketchum, who told her he had checke 
Mr. Bocld1orst's computer. She reviewed documents related to the 1998 KGB petition. She wa 
aware of what Mr. Bocld10rst had done to comply with the Executive Branch Ethics Act. Sh 
developed a time line which is accurate in all material respects. 
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1 Decisional Meeting had been scheduled for November 7, 2007. The LBC had had the record fo 

2 some time. The testimony and comments presented during the November 6, 2007 Public 

3 
Hearing basically consisted of reiterations of points and positions already expressed and wer 

4 
previously in the record. As Commissioner Chrystal903 noted during the Public Hearing and 

5 

Chair Ketchum904 during the Decisional Meeting, the LBC did not see the KGB petition an 
6 

learn about the various related issues for the first time at the Public Hearing.905 

7 

Chair Ketchum's statement during the November 6, 2007 LBC Public fIearin' 
8 

9 
that Mr. Bocldlorst did not put his personal views in DCCED's Preliminary Report did not sho 

10 
that the LBC was biased in favor of the KGB or otherwise not impaJiial. Chair Ketchum mad 

11 this statement in the context of responding to the allegation that Mr. Bockhorst had tailored 

12 DCCED's Preliminary Report to benefit the KGB in order to improve his chances of being hired 

13 as the KGB Borough Manager. This statement was immediately followed by a statemen 

14 concerning the pertinent time line.906 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

903 Tr. 192-93 (November 6, 2007 LBC Public Hearing). 
904 Tr. 38-39 (November 7,2007 LBC Decisional Meeting). 
905 The LBC proceeding differs from a jury or court trial in this very importaIlt respect. Most 0 

the record in all LBC proceeding has been developed before the Public Hearing. The petitione 
aIld respondent have already submitted briefs aIld supporting evidence. DCCED has issued tw 
reports. Related comments have been submitted. Another significaIlt difference is that th 
LBe's deliberations are public. 
906 Tr. 78-79 (November 6, 2007 LBC Public Hearing). The court also notes that Chai 
Ketchum had seen Director Jollie's October 31, 2007 letter to the City of Craig and the Crai 
Community Association. Director Jollie therein addresses the allegation that DCCED' s 200 
Preliminary Report evidenced a complete reversal by Mr. Bockhorst of his interpretation of th 
pertinent constitutional provisions. Likewise, Chair Ketchum's comment about Mr. Boclrnorst' 
abilities during the December 4, 2007 Public Meeting (Tr. 21) that he was bringing expertise aIld 
talent to the KGB does not demonstrate that the LBC had some exalted view of Mr. BocldlorS 
that tainted their decision-making. Chair Ketchum made the comment in the context 0 

discussing adding the direction that the KGB petition to annex Hyder within the next 5 years 0 

the LBC would address the matter itself. It is noteworthy that said provision is not somethin 
Mr. Boclrnorst had recommended aIld was contrary to his stated position on what should trigge 
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The LBC's deliberations on the KGB's annexation petition during the Novembe 

7, 2007 Decisional Meeting did not show that the LBC was biased in favor of the KGB 0 

otherwise not impartial. The LBC record reflects that: the LBC had not made up its mind90
? 0 

the KGB petition before the Meeting; the Commissioners addressed what they believed to be th 

salient issues; they rejected DCCED's recommendation908 concerning Meyers Chuck; there wa 

a motion909 to amend the KGB's petition to include Hyder, the motion failed910 on a 2-2 vote; th 

Commissioners approved the KGB petition only after adding the five year911 provision; and,th-

Commissioners addressed the applicable annexation standards.912 The fact that they did no 

Hyder being annexed by the KGB. And, again, the LBC rejected DCCED's position, as state 
by Mr. Bocldlorst in the Prelinlinary Report, that Meyers Chuck be in the KGB. And Ch . 
Ketchum, the person making these positive statements about Mr. Bockhorst, also voted to amend 
the KGB petition to include Hyder - a position directly contrary to that stated by Mr. Boclrnors 
in DCCED' s Prelinlinary Report. 
907 Tr. 289 (November 6, 2007 LBC Public Hearing) (Chair Ketchum), Tr. 290-91 (November 6, 
2007 LBC Public Hearing) (Commissioner Wilson), Tr. 10-ll, 22 (November 7, 2007 LBC 
Decisional Meeting) (Commissioners Wilson and Chrystal). 
90B Tr. 4-7 (November 6, 2007 LBC Public Hearing). The court notes that these Appellants' 
statement that the LBC deliberations last a little over an hour is not accurate as the Meyer 
Chuck issue was discussed during the LBC's deliberations on the Wrangell petition. 
909 Tr. 8-9 (November 7,2007 LBC Decisional Meeting). Chair Ketchum requested a motion to 
amend the KGB petition to include the Hyder enclave area. The motion was made and seconded. 
Most of the LBC discussion focused on Hyder. These Appellants view the Hyder enclave as th 
critical issue as they stated at p. II of their Reply to the LBC's brief that they would not hav 
appealed if Hyder had been included. 
910 Tr. 22-23 (November 7,2007 LBC Decisional Meeting). Chair Ketchum and Commissione 
Harcharek voted in favor of the motion and Commissioners Wilson and Chyrstal voted agains 
the motion. 
911 Tr. 19-31 (November 7, 2007 LBC Decisional Meeting). The court notes that the idea fo 
such a provision originated with Ms. McPherren (Tr. 19) and it was not something that Mr. 
Boclrnorst had addressed or recommended in DCCED's Preliminary Report. To the contrary, h 
had identified the formation of a Prince of Wales Borough as the triggering event that should 
result in Hyder being annexed into the KGB. R. 521-23. 
912 Tr. 31-36 (November 7, 2007 LBC Decisional Meeting). 
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debate DCCED's constitutional interpretations reflects that they ultimatell J3 agreed 

DCCED.914 

Chair Ketchum's comment during the December 4, 2007 LBC Public Meetin 

that the Attorney General's Office had backed up Mr. Bockhorst's professional views in the pas 

did not show that the LBC was biased in favor of the KGB or otherwise not impartial. Thes 

Appellants have not shown that the LBC had an "exalted" or elevated opinion of Mr. Bockhors 

Dr was otEerwisebiased in favor of accepting his views. Chair KetchUm mane the statement' 

the context of explaining that he had asked Ms. McPherren to include a statement in the LBC' 

Statement of Decision which addressed the allegations concerning Mr. Bocldlorst.915 

expressed the view that Mr. Boclmorst had just been doing his job, Mr. Boclmorst had alway 

acted ethically during their short relationship, and Mr. Bockhorst had expressed his professional 

opinions on the applicable law in the Preliminary Report. He stated that he wanted the record 0 

913 As these Appellants noted, Commissioner Wilson did malce the comment that it was "a littl 
hard" to reconcile DCCED's position in 2008 with its position in 2007. Tr. 17-18. He went 0 

to say that he thought Hyder should remain an enclave. Tr. 18. He later stated that the applicabl 
standards could not be met if Hyder were included in the area proposed for annexation due to th 
lack of ties to the KGB. Tr.34-35. The "little hard" to reconcile comment, in conte",!, show 
that the LBC was deliberating. It does not show that the 2007 Reports could not in fact b 
reconciled with the 1998 Reports on the basis of the distinctions drawn by DCCED in 2007. 
Also, as noted above, Ms. McPherren did not tell the LBC that there had been no importan 
changes to the applicable regulations. 
'" Again, the LBC did not learn about the KGB's annexation petition and the related issues th 
day before at the Public Hearing. The LBC record before the Public Hearing already included 
DCCED's Preliminary and Final Reports, the briefs, and the written comments. DCCED' 
Preliminary Report discussed the constitutional issues in some detail and also discussed wh 
DCCED's analysis differed from DCRA's analysis, and that of the LBC, with respect to th 
KGB's prior annexation petition. And, the City of Craig and POWCAC's comments had 
discussed these matters in some detail. 
91S Tr. 55-56 (LBC's December 4,2007 Public Meeting). 
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1 the time line concerning Mr. BocldlorSt'S involvement to be clear.916 The record, as discussed 

2 above, factually supports Chair Ketchum's comment. 

3 
And what occurred during the November 7, 2007 LBC Decisional Meetin 

4 
demonstrates that the LBC did not have an improper elevated or exalted opinion of Mr. 

5 
BocldlOrst. The LBC rejected Mr. Boclmorst's professional views on the KGB annexation 

6 

petition in two important respects by placing Meyers Chuck in the Wrangell Borough and b 
7 

---ihchiaingtlie 5 -year revisit provision. Moteover;an1otioll to amend the-KGB petition to includ 
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Hyder, a step directly contrary to Mr. Bocldlorst's recommendations, failed on a 2-2 vote. 

These Appellants state tllat Ms. McPherren would have affirmed Mr. Boclmorst' 

recommendations in DCCED's Final Report even if shown that he was wrong. This argurnen 

fails for two reasons. First, it is speculation. Said Appellants rely factually on his being he 

supervisor. They extrapolate from tlmt that she would not have contradicted her boss and ilia 

she did not want to spoil his chances of getting the KGB position. Second, ilie record does no 

support this speculation. Ms. McPherren testified credibly iliat she worked independently, sh 

reviewed ilie entire record, she conducted independent research, she considered all of ili 

comments, and, she prepared DCCED' s Final Report. She also testified that she has worked fo 

tile State of Alaska for 25 years. She appeared during ilie October 2008 Evidentiary Hearing to 

be a competent, experienced, independent person who would have made differen 

recommendations if she had disagreed with Mr. Boclmorst, and who would not have presented 

recommendation to tile LBC iliat she believed was contrary to applicable law in an effort to boos 

916 Chair Ketchum testified credibly during ilie October 2008 Evidentiary Hearing that when h 
mentioned tile Attorney General's Ofiice backing up Mr. Bocldlorst's legal views he wa 
referring to his conversations with tile Attorney General's Office concerning tile Deltan 
petition. Tr. 103-07. 
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Mr. BocldlorSt'S prospects for the KGB job. The record reflects that, after her independen 

review, she agreed with Mr. Bocldl0rst's findings and recommendations. 917 

These Appellants' argument that they have shown a probability of actual bias b 

the LBC based on the totality of the circumstances fails for three reasons. First, they must prov 

actual bias in order to overcome the applicable presumption. Second, they have not prove 

actual bias or lack of impartiality. Third, assuming that the probability of bias standard i 

. applicable, they havellot met this standaid~ 

These Appellants rely on a law clerk analogy which the court noted in its Augus 

12,2008 Memorandum and Order does not apply.9JB The analogy is based on the Alaska Co 

of Appeals' decision in Vaska v. State. 

In Vaska, the Court addressed whether the defendant's conviction should be se 

aside because the trial judge's law clerk was actually biased in favor of the prosecution or had 

substantial personal interest in the outcome of the litigation. The law clerk had been in a sexual 

relationship with a prosecutor and had given another prosecutor in another case, at aro1.\l1d th 

time of Mr. Vaska's trial, a copy of a confidential bench memorandum with a note in which sh 

indicated that she had been fighting battles for the prosecutors. 919 The Court noted the clos 

working relationship between a judge and their law clerk and observed that at some point a la 

clerk's bias for or against a party or potential interest in the outcome of particular litigation "rise 

917 The court notes that, as discussed above, Mr. BocldlorSt has not been shown to have bee 
wrong with respect to the substantive legal questions that are the subj ect of tills appeal. And, in 
any event, DCCED Reports are not binding on the LBC and it is tile LBC wlllch makes th 
decision whetIler to approve or deny a boundary change petition. 
918 Page 5~ n. 17. 
919 955 P.2d at 945. 
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to an intolerable level" where the "judicial decisionrnaldng process comes under reasonabl 

.. ,,9')0 SuspIcIOn. -

The Court stated that a law clerk with actual bias or a substantial personal interest 

in the outcome of the case should not participate in any facet of the case. The Court then stated 

that "[m]ore difficult problems are posed by" situations that do not involve actual bias or conflic 

of interest but the law clerk's relationship with to a party or attorney may give rise to an 

appearance of iriipropriety.921 

The Court determined that the law clerk may have had an actual bias in favor of 

the State. But the record did not reveal whether the law clerk had done significant work on Mr. 

Vaska's case. TIle Court remanded the case to a new trial judge. The Court stated that on 

remand, Mr. Vaska had the burden of showing by a preponderance of the evidence that the la 

clerk was personally biased in favor of the prosecutor who prosecuted him or that the law clerk 

engaged in conduct that created a reasonable appearance of strong personal bias in 
favor of the state - a b~as ~bo:ve and be~~nd philosophical or political bias in 
favor of the government m Crm1illal cases. -

And that if Vaska did so, then his conviction would be set aside unless the State proved by 

preponderance of the evidence that the law clerk t'did not significantly participate in one or mor 

of [the trial court's] ... rulings [in the case].,,92J 

In this case, as discussed above, the record reflects that: Mr. BocldlOrst's on! 

involvement with the KGB's 2006 annexation petition was to prepare DCCED's Prelimin 

Report; the Prelinllnary Report constituted "significant work" on the KGB petition; but he did 

24 920 Id. at 946. 
921 Id. at 947. 

25 
922 Id. 
923 Id. 
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not have an actual bias in favor of the KGB when he did the work and he did not engage in 

conduct that created a reasonable appearance of a strong personal bias in favor of the KGB;924 

when the potential or actual conflict of interest situation later arose he recused himself; he had n 

f'urther involvement with the KGBH petition thereafter; another person with DCCED (i.e. 

another law clerk) took over, prepared the Final Report, and attended the Public Hearing, th 

LBC did not simply adopt all of his conclusions and recommendations in its decision; and, th 

LBC was not biased or paifiill. 

These Appellants nonetheless argue that, per Vaska, there was an appearance 0 

impropriety which violated their due process rights because Mr. Bockhorst did significant wor! 

on the KGB annexation petition and after he had completed the work a potential conflict 0 

interest situation arose involving he and the KGB. Vaska does not support tlus proposition. An 

they have cited no authorities which do support this theory. 

4. Reasonable Basis For Decision 

These Appellants claim that The LBC erred in holding that Article X, § 1 of th 

Alaska Constitution requires the conrt to uphold LBC decisions approving annexations wheneve 

there is a reasonable basis for the decision. 

9" Mr. Bockhorst completed Ius work on the Prelinlloary Report by late June 2007. The KGB 
did not solicit applicants for the position until late July 2007. Mr. Eckert's resignation letter i 
dated June 15,2007. The KGB Borough Assembly publicly accepted Mr. Eckert's resignatio 
during a special meeting the evening of June 25, 2007. There was a related Ketchikan Dail 
News article the next day. The record does not reflect that Mr. Boclchorst was aware of th 
resignation or the KGB Borough Assembly's action at the time. And, even if he were, he ha 
told the Director some 3 months earlier that the KGB had subnlitted a strong petition and oflu 
views on the applicable standards, and he would have had the 160 page Preliminary Repo 
substantially, if not virtually, completed. It is extremely unlikely that he could have sudden! 
changed positions with respect to many of the most critical parts of the Prelinllnary Report, 
completely rewritten substantial portions of the Preliminary Report, and then subnlitted it to th 
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Tins claim does not focus on an LBC holding on the merits of the KGB's 2007 

annexation petition. The claim instead focuse's on the standard of review that tins court should 

use witil respect to DCCED's and the LBC's constitutional interpretations and tile due proces 

claims. These Appellants claim tilat tile com'i: should apply the independent judgment standard 

to bOtil. 

The court applied its independent judgment in reviewing DCCED and the LBC' 

interpretationsiJf tile pertirient provisions milie Alaska Constitution ... The court was tile fac 

finder witil respect to tile due process clainls. The court applied its independent judgment wi 

respect to tile same. 

5. Relief Sought 

Given tile above, tilese Appellants are not entitled to tile relief tiley have requeste 

herein. 

vn. CONCLUSION 

The LBC's decision to approve tile KGB's 2006 armexation petition, as amended. 

is affirmed for tile reasons stated above. 

IT IS SO ORDERED. 

Dated at Ketchikan, Alaska tlns 18th day of February 2010. 

CERTifiCATION 
Copies Dtibted 

Date f2 18, 10 Jl1htJ~ 
Trevor N. Stephens 
Superior Court Judge 

technician for publication by tile end of JlUle 2007. And, whetiler or not he could have done so, 
the court has fOlUld tilat he did not do so. 
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