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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT KETCHIKAN, ALASKA

KETCHIKAN GATEWAY BOROUGH, an
Alaska municipal corporation and political
subdivision; AGNES MORAN, an individual,
on her own behalf and on behalf of her minor

son; JOHN COSS, a minor; JOHN Case No. 1KE-14-00016CT
HARRINGTON, an individual; and DAVID
SPOKELY, an individual;

Plaintiffs,

V.

STATE OF ALASKA; MICHAEL HANLEY,
COMMISSIONER OF ALASKA
DEPARTMENT OF EDUCATION AND
EARLY DEVELOPMENT, in his official

capacity;

Defendants,

PLAINTIFFS’ REPLY IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT AND OPPOSITION TO DEFENDANTS’ CROSS MOTION FOR
SUMMARY JUDGMENT

. The State’s' Opposition/Cross Motion (“Opp.”) recognizes that no genuine issue
of fact exists as to the legal effect of the RL.C, and that the case may be resolved on
summary judgment. Compare Plaintiffs’ Motion for Summary Judgment (“MSJ”) at 11-

12, with Opp. at 9-10. But it is the Plaintiffs, not the State, that are entitled to judgment

as a matter of law.

' Defendants, State of Alaska and Commissioner Hanley, are collectively referred to as
the “State.”
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The positions taken by the State are unpersuasive because they are legally and
factually incorrect. With respect to Plaintiffs’ argument that the RLC violates the Anti-
Dedication Clause, the State ignores longstanding case law which (1) adopts an
extremely broad interpretation of “state tax or license” within which the RLC readily fits;
(2) states that a court must consider the mandatory nature of a dedication in determining
whether the Anti-Dedication Clause is violated; and (3) holds that the doctrine of
constitutional avoidance does not support the State’s argument that the Court should
ignore the constitutional violation at issue here. The State’s reliance on the Education
Clause and matching grants analogy are red herrings. Its assertion that the RLC is a
grandfathered dedication ignores the fact that the RLC was not enacted until after
Statehood in 1962 and that the Territorial law that it claims provides for an RLC does not
do so. Even if the Territorial law is considered a dedication (a position the Plaintiffs
reject), it was repealed when the RLC and the other elements of the post-Statehood
education funding system were enacted. In accordance with longstanding Attorney
General Opinions, such repeal extinguished any claim of grandfather status.

Further, the State misapprehends longstanding case law adopting an extremely
broad interpretation of the sources of public revenue that must be available to the
Legislature to appropriate and to the Governor to veto. Rather, precedent compels the
conclusion that the RLC violates the Legislative Appropriation Clause and the
Governor’s Veto Clause. It follows that Plaintiff Ketchikan Gateway Borough (the
“Borough™) has been forced to pay an unconstitutional dedication and is entitled to a

refund of the 2014 RLC under assumpsit or restitution principles.
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The Court should grant Plaintiffs’ MSJ and declare that the RLC violates three
provisions of the Alaska Constitution, order a refund of the 2014 RLC, and issue an
appropriate injunction.

L Longstanding precedent holds that the RLC is a dedicated fund.

The State does not contest the essential nature of the RLC, namely that itis a
“payment compelled by the State to be collected by the Borough and paid to the KGB
School District.” See MSJ at 15. While these characteristics are the essence of a
dedication, the State attempts to impose additional requirements that are not found in case
law. Instead, the Court should follow Anti-Dedication Clause cases that are precisely on

point and apply them to the facts of this case.

A. The State misinterprets State v. Alex and other cases forbidding a
mandatory exaction directed toward a dedicated source.

As discussed in the MSJ, the Alaska Supreme Court in State v. Alex invalidated a
statute authorizing private aquaculture associations to collect assessments from
commercial salmon fishermen because it violated the dedicated funds clause. See MSJ at
13-15 (citing Alex, 646 P.2d 203 (Alaska 1982)). Through the RLC, the State
accomplishes precisely what the regional associations did in Alex: it imposes a State-
required exaction on a third party and then requires the proceeds of that exaction to go to
a dedicated source. See dlex, 646 P.2d at 213. In Alex, the State by law provided for a
royalty assessment, and then required an intermediary (the commercial buyers of salmon)
to collect the proceeds of that assessment and pay them to a dedicated source (the trust
fund of the aquaculture associations). Jd. at 205-07. This is precisely the scheme created
by the RLC: the State establishes a formula that requires a payment by the municipality,

requires the intermediary (the municipality) to collect funds to support this payment, and
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requires the municipality to annually pay the funds to a dedicated source (the school
district).

Unable to distinguish these core features of the RLC from the royalty assessments
in Alex, the State relies on immaterial distinctions, as well as features that actually prove
the RLC is a dedication. First, the State argues that the RLC is not a source of public
revenue because it “does not establish a tax or assessment on anything,” because “[a]
borough or municipality can finance its local contribution any way it wishes.” Opp. at
12. This interpretation is a narrowed, hyper-textual interpretation of the Anti-Dedication
Clause that was expressly rejected in Alex and the 1975 Attorney General Opinion on
which Alex relied. Article IX, Section 1 prohibits “the dedication of any source of public
revenue: tax, license, rental, sale, bonus-royalty, royalty, or whatever .. .” Alex, 646 P.2d
at 210 (quoting 1975 Alaska Op. Aty Gen. No. 9 at 24 (May 2)) (emphasis added). The
1975 Attorney General Opinion concluded that “the Convention intended to prohibit any
new dedicated funds of whatever description,” despite recognizing that the plain language

of the Anti-Dedication Clause suggested a more narrow reading:

Accordingly, a gentle fiction that the term “tax or license’ includes royalties
does not suffice. Either the Convention prohibited the dedication of any
and all additional funds or it did not. The plain language of section 7 savs
that it did not. The plain language of the Convention’s debates compels the
conclusion that it did.

1975 Alaska Op. Att’y Gen. No. 9 at 19-20 (emphasis added) (Ex. A).> Thus, it is the
RLC’s status as a State-compelled exaction dedicated to a particular source, not whether

it meets the State’s cramped definition of a “tax,” that creates the infirmity present here.

* The 1975 Attorney General Opinion, which the Court characterized as “well
researched,” was expressly adopted by Alex. 646 P.2d at 210.
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In addition to setting forth the wrong test for whether a required payment violates
the Anti-Dedication clause, the State’s argument that the RLC “does not establish a tax or
assessment on anything,” see Opp. at 12, is inherently wrong: the RLC can in fact be
viewed as a “tax” and “assessment” on both the Borough and its citizens even though
labelling it such is expressly not required by Anti-Dedication Clause case precedent. The
RLC “taxes™ the Borough directly by requiring a payment to be made to a third party, and
is no different than a state-compelied tax payment required of any corporation.
Moreover, the RLC has historically been considered,” and is intended to operate as, a
“tax” on the Borough’s citizens with the Borough as the designated tax collector. The
State concedes the RLC is calculated with reference to taxable property in the
municipality, AS 14.17.410(b)(2) (cited at Opp. at 12 n.30), and that the RLC is limited
to those governments who have taxing authority under Article X, Section IL. Opp. at 6;
see also Matanuska-Susitna Borough Sch. Dist. v. State, 931 P.2d 391, 399 (Alaska 1997)
(accepting State’s argument that the RLC drew a permissible distinction between REAAs
and municipal districts “based on the constitutional differences between these two
entities,” namely the municipalities’ ability to collect taxes). If the RLC was not intended
to come from the tax contributions of the Borough’s taxpayers, the State provides no

suggestion of another source of these funds.*

~ For example, the 1962 “required local effort” statute described the local contribution as
a “requiredplocai tax effort.” which was based on a one mill levy on all taxable property
within the district. Laws of Alaska 1962, ch. 164, § 1.07(a)-(c) (emphasis added) (Ex.
B). Even as recently as 2003, both the Legislature and the Attorney General’s Office
referred to a proposed decrease in the RLC as “tax relief for ‘all of organized Alaska . .
.77 See Dep’t of Law Memorandum, April 25, 2005 (Ex. C) at 3 (emphasis added)
gquat)iilg Sen. Finance Committee, Hearing on SB 174, remarks of Sen. Wilken (April 20,
001)).

* The lack of specificity as to the source of funds that the Borough may use to pay the
RLC does not make it any less of a “tax.” See Opp. at 12 (arguing that the Borough can
finance its focal contribution in any way it wishes). No tax of any kind specifies the
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Second, the State attempts to distinguish the RLC by indicating characteristics that
prove why it is a dedicated fund. The State argues that the RLC does not “create a pot of
money that is available for the legislature to appropriate if it is not provided directly to
school districts,” is “not collected by the State,” is “not deposited into the State treasury,”
and “if the local contribution is invalidated by this Court based on it being ‘dedicated,’
the money will not be available to the legislature for expenditure.” Opp.at 11. Far from
proving that the RLC is not a dedication, these attributes are all part and parcel of an
impermissible dedication. A dedication is constitutionally invalid because it does not
“create a pot of money that is available for the legislature to appropriate if it is not
provided directly to [the dedicated source].” See Oi)p. at 11: compare City of Fairbanks
v. Fairbanks Convention & Visitors Bureau, 818 P.2d 1153, 1158 (Alaska 1997) (noting
that 4/ex held unconstitutional the assessment because the “allocation of revenues to the
regional associations was mandatory, leaving no discretion 1o the legislature to spend the
money 1n any other way”).

That the money is “not collected by the State” is not relevant to an analysis under
the Anti-Dedication Clause, as the assessments also were not collected by the State or its
agencies in Alex. Instead, the “qualified regional associations” to whom the assessments
inured were a coalition of “associations representative of commercial fishermen in the
region,” and “representatives of other user groups interested in fisheries.” run by an
independent board. See Alex, 646 P.2d at 205-06. The Commissioner of the Department

of Commerce and Economic Development certified and “assist{ed] in and encourage[d]”

source of the payment, because money is fungible. While the IRS bases income tax on
the taxpayer’s income, for example, it imposes no requirement on how the money
financing the tax payment is generated. Similarly, the RLC is based on the taxable

property in the Borough, but it contains no technical requirement that the RLC actually

be paid by tax revenues.
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their formation,” but as the Court recognized, the associations were “completely
independent of government control.” See id. at 206, 213. Instead, as is true of the RLC,
the compelled payment was orchestrated by the State, but never directly collected by the
State.

The fact that the money “is not deposited into the State treasury” also shows why
the RLC is a dedicated fund. See Opp. at 11; see also Fairbanks Convention & Visitors
Bureau, 818 P.2d at 1158. The Anti-Dedication Clause prohibits funds from being
directly dedicated to a source and bypassing the State treasury, as were the royalty
assessments collected in Alex by the commercial buyers of salmon.

The fact that the money “will not be available to the legislature for expenditure” if
the RLC is invalidated is also irrelevant to an Anti-Dedication analysis. The State asserts
that this is the “most important[]” factor, but it provides no authority for this position or
for its extrajudicial statement of the Anti-Dedication Clause’s supposed requirement. See
Opp. at 10 (suggesting that a public source of revenue is dedicated for a special purpose
only if it “remove[s] those ‘proceeds’ from the revenue available to the legislature for
appropriation on an annual basis,”). No Anti-Dedication Clause cases have inquired into
whether, if invalidated, funding would be available to the legislature for expenditure. In
Alex, for example, the Supreme Court suggested that the unconstitutionally collected
royalty assessments could be refunded to the commercial fishermen on whom the
assessments were imposed, just as Plaintiffs propose in the instant case. See 246 P.2d at
204, 215 (noting that complaint in the court below sought a refund of all assessments that

had been paid by fishermen, and discussing assumpsit cause of action).” Moreover,

> The Superior Court in Alex had indeed ordered a refund of the unconstitutional royalty
assessments, ordered that the funds be placed in escrow pending appeal, and after the
Supreme Court ruled, ordered that the escrowed funds be returned to the plamtiff
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rather than compel the legislature to place the royalty assessments in the general fund, the
Court issued a permanent injunction 1o restrain future collection of the assessments (as
the Plaintiffs request here) and provided guidance to the legislature to remedy the
unconstitutional dedication. See id. at 205.

Third, the State implicitly requests a per se rule that assessments collected by local
governments cannot constitute dedications because they are not State revenues. See Opp.
at 13. But as stated above, the Alaska Supreme Court has held the opposite: a payment
compelled by the State and collected by a non-State actor under that compulsion is still a
dedication. See supra p. 6-7 (discussion of regional aquaculture associations being
funded under State compulsion, but with no State collection action).

The State cannot distinguish clear authority under the Anti-Dedication Clause,
therefore compelling a conclusion that the RLC violates that clause. Indeed, if the State’s
position is adopted, then the State could require payments from local governments or
their residents, in an amount based on some measure of ad valorem or sales taxation, and
further require that those funds be expended for any specific purpose which is a State
responsibility. For example, if the RLC is held not to violate the Anti-Dedication Clause,
what if the State were then to enact a mandatory contribution from any borough which
houses a State courthouse in order to offset the cost of maintaining the court within that
borough? What if the State required boroughs to contribute two mills to defray the costs
of the State district attorney, troopers and jails? How about if the legislature then

required each city to contribute a one-mill levy to support its local elected representatives

fishermen. See Orders, Ex. D, at 2 CL 2. The Supreme Court affirmed the judgment of
the Superior Court “in all respects.” 646 P.2d at 215. The Superior Court entered
Judgment following the Supreme Court’s mandate in an amount that included
$3,992,368.09 in favor of the plaintiff class against the State and a regional aquaculture

association. Orders, Ex. D, at 8.
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to the legislature, and required each borough to pay the equivalent of an additional one-
mill levy to pay for fuel to heat State facilities located within their boundaries? This
slippery slope is exactly what the Framers of Alaska’s Constitution expressly and
emphatically sought to avoid. Moreover, their reasoning was embraced by the Alaska

Supreme Court in 4lex and its progeny.

B. The State’s analogy to the matching grant program is
inapposite.

The State’s argument that the RLC is comparable to the Municipal Capital Project
Matching Grant Program (“matching grant program”), or indeed any discretionary
matching fund program, ignores the mandatory, annual nature of the RLC. Unlike the
discretionary matching grant program, the RLC is infirm because “allocation of revenues
to the [KGB School District] {i}s mandatory, leaving no discretion to the legislature to
spend the money in any other way.” Fairbanks Convention & Visitors Bureau, 818 P.2d
at 1158. The mandatory nature of the RLC also explains why the State’s analogy to a
voluntary State-local cooperative program, Opp. at 15 n. 35, is inapposite.

The matching grant program may be attractive to municipalities, but participation
in the program is not required. After money is appropriated to a municipality’s
individual grant account, the municipality “may draw amounts from its individual grant
account for a capital project . . .” AS 37.06.010 (emphasis added). Only if the
municipality elects to do so does it incur the local share requirement under AS 37.06.030.
A municipality can elect not to identify a capital project and request that the legislature
appropriate, and the governor approve, the draw for that particular project. Buta
municipality cannot elect to forego providing the RLC to a schooel district, making this

comparison of little value.
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C. The Education Clause (Article VII, section 1) is irrelevant to the
Borough’s constitutional arguments.

The State suggests that the Borough “assumes that the State is constitutionally
required to provide full funding for public schools,” or that it implicitly seeks judicial
interpretation of the Education Clause of the Alaska Constitution.® See Opp. at 17-21.
But the State also recognizes, correctly, that the Borough has not sought to invalidate the
RLC under the Education Clause. See id. at 18. The Borough will not address the extent
to which the State must provide school funding, and it will not speculate in a case in
which it has not presented the issue. Most importantly, the State does not argue, and
cannot argue, that the RLC’s compliance with the Education Clause would excuse a
violation of separate provisions of the Alaska Constitution. Cf. Southeast Alaska
Conservation Council v. State, 202 P.3d 1162, 1171 (Alaska 2009) (declining to read
“implied exception™ to dedicated funds provision based on separate constitutional
provision relating to university ownership of land). The State may not establish a method
of school funding that is unconstitutional in any manner, and its references to the
Education Clause obscure the other plain constitutional violations present in the RLC.

D. Constitutional avoidance does not apply.

The State’s brief misapprehends the doctrine of constitutional avoidance in asking
the Court to apply the doctrine to resolve the case in the State’s favor. See Opp. at 8-9.
The Alaska Supreme Court has held numerous times that the doctrine of constitutional
avoidance applies only where the statutory scheme that a plaintiff claims is
unconstitutional is ambiguous and capable of more than one interpretation. Estate of Kim
ex rel. Alexander v. Coxe, 295 P.3d 380, 384 (Alaska 2013) (constitutional avoidance “is

a tool for choosing between competing plausible interpretations of a statutory text. Under

® Alaska Const. Art. VIL § 1.
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ANCHORAGE,

this tool, as between two possible interpretations of a statate, by one of which it would be
unconstitutional and by the other valid, {this Court’s] plain duty is to adopt that which
will save the Act.™); see also Alex, 646 P.2d at 207-08 (declining to interpret statute in a
manner contrary to legislative intent in order to avoid constitutional questions). Nowhere
in the State’s brief does the State propose a “competing plausible interpretation” of the
language of the RLC provisions; rather, it seeks to misapply the doctrine to avoid

altogether a legal determination of the statute’s constitutionality.

E. The RLC doees not qualify for the pre-Statehood dedication
exemption in the Anti-Dedication Clause.

The State’s alternate argument that the RLC is “grandfathered” as a pre-existing
dedication should be rejected because (1) the RLC was established affer Statehood, and
(2) the pre-existing statute was repealed. Both facts are fatal to the State’s argument
because, while the Anti-Dedication Clause permits “the continuance of any dedication for
special purposes existing on the date of ratification ...,” Art. IX, Section 7 (emphasis
added), it is well established by the Attorney General’s own opinions that a dedication is
only grandfathered if it existed before April 1956 and has not thereafter been repealed.
No RLC was required by the legislature until 1962, long after the Constitution was
ratified. Moreover, even if the pre-Statehood statutory scheme is considered a dedication
— a position the Plaintiffs reject as set forth below ~ it was expressly repealed when the
RLC and the other elements of the post-Statehood education funding statutes were
enacted. Thus, the RLC is not a grandfathered pre-existing dedication.

The Territorial Law that the State claims establishes an RLC in fact does no such
thing. Under that law, municipalities exercised independent judgment and discretion as

to what they could afford to pay for schools, and were reimbursed by the Territory for a
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portion of the support provided “from the moneys of the Territory appropriated for such
purposes.” Ex. E at § 37-3-62.” Each vear, the city councils determined “the amount of
money to be made available for school purposes, [furnished] the school board of the city
a statement of such sum, and [required] the treasurer to pay the sum available for school
purposes to the treasurer of the school board.” /d. at § 37-3-35. Thus, no dedication was
created because, unlike the current mandatory RLC provided for in AS 14.17.410(b)}(2),
the cities were not required to provide any particular amount to the school districts.
Additionally, no dedication was created because the amount of State reimbursement
depended on how much was appropriated by the legislature for such purpose.
Furthermore, even if this voluntary local payment and appropriation based State
reimbursement scheme is construed as a dedication, the Attorney General Opinions hold
that as soon as it was repealed, its grandfather status was extinguished. Repeal of the
Territorial education funding scheme began in 1962. Laws of Alaska 1962, ch. 164 8§
5.01-5.05 (Ex. B).* The 1962 legislation included a transition period. See id. at § 5.04.
Thus, not ali sections of the territorial education funding statute were repealed in 1962.
For example, § 37-3-62 (State funding) was repealed in 1962, id. at § 5.04. but § 37-3-35
(city determination of funds available for schools) was not repealed until 1966. See Laws
of Alaska 1966, ch. 98, § 59 (repealing all of AS 14.15 including § 37-3-35 which was
codified as AS 14.15.330 and AS 14.15.380 in 1962).” The 1962 legisiation implemented

7 The State did not provide the Court with a complete copy of the Territorial Law it
claims created the pre-existing dedication in Ex. 2 to its Opp. Therefore, Plaintiffs
provide a complete copy in this Ex. E.

® The State’s Exhibit 3 is not a complete copy of the 1962 statute, so Plaintiffs have
provided a complete copy in Ex. B.

? The recodified sections as well as the 1966 version of the Alaska statutes stating that
they were repealed in SLA 1966, ch. 98, § 59, are provided in Ex. F.
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the foundation formula with its basic need approach and mandatory RLC. Ex. B at §§
1.01-4.02.

In March 1959, the Attorney General first addressed the grandfather clause after
“diligently” researching the written transcript of the Constitutional Convention “minutes”
and after reviewing audio recordings that were not transcribed at the time. 1959 Alaska
Op. Att’y Gen. No. 7 at 1-2 (March 11) (Ex. G)."" He concluded that “as a matter of
compromise, a grandfather clause had been included in section 7 [the Anti-Dedication
Clause] to permit all dedications existing on the date of ratification of the Constitution
(April 24, 1956) to continue.” Id. at 2. He then concluded that repeal of pre-existing
dedications removed them from protection under the grandfather clause because “the
purpose of the prohibition would be defeated” by “denying the financial flexibility sought

by the constitutional framers.” Id. at 3. He summarized:

[T]he intent of the drafters ... was to permit the continuance of existing
dedications at the then existing rates until the Legislature saw fit to exercise
the only power retained in relation to them: that is, the power to repeal.

Also note that any repeal or repeal and re-enactment of a dedication during
that session takes the dedication from under the protection of the
grandfather clause and a re-enactment either in 1957 or later is a nullity
unless the dedication is required by the Federal Government for
participation in Federal programs.

Id. at 5, 6 (emphasis supplied)."'

'® Excerpts from the audiotapes that were not transcribed are included in the Opinion at 4.

" The 1959 Opinion also concluded that it would be proper to dedicate “any revenues
that are proceeds of neither taxes or licenses.” 7d. at 3. However, the narrow view was
rejected in the 1975 Attorney General’s Opinion (Ex. A)at 2 n.1. The 1975 Opinion
stated that earlier opinions “erred in relying principally on legal lexicons and prior
decisions to define ‘proceeds’, “taxes’, and ‘licenses’ and in relying too little on the files
and minutes of the Constitutional Convention.” Jd
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The Attorney General has consistently held that (1) for a dedicated fund to be
grandfathered, it must have existed before April 1936; and (2) pre-existing dedications
are no longer grandfathered if they are repealed, or they are repealed and re-enacted. It
has “never wavered” from this belief. 1992 Alaska Op. Att’y Gen. (Inf)) 33 (Jan. 12,
1990, re-dated Jan. 1, 1992) (Ex. H); see also 1992 Alaska Op. Atty. Gen. (Inf.) 31 (Sept.
11, 1989, re-dated Jan. 1, 1992) (*In our opinion, it is likely a court would find that a
repealed dedication cannot be revived.”) (Ex. I).

Like the Court in 4lex, this Court should adopt the consistent reasoning of these
Attorney General Opinions and reject the inconsistent position taken by the State in this
case.” In accordance with the holdings of “diligently researched” longstanding Attorney
General Opinions, the RLC was never grandfathered because the reimbursement scheme
that existed pre-Statehood did not require any dedication or an RLC. Furthermore, even
if the pre-existing reimbursement scheme is viewed as a dedication, it was fully repealed

forty-eight years earlier.

II. The RLC also violates the Legislative Appropriation Clause and the
Governor’s Veto Clause.

The State defends the RLC against both the Legislative Appropriation Clause and
Governor’s Veto Clause on the basis that the RLC does not enter the general fund or
become subject to appropriation. But this simply points out the infirmity with the RLC —
it is a State-compelled exaction on the Borough that can only be properly assessed, if at

all, by becoming subject to appropriation (rather than dedication). That the legislature

" See Alex, 646 P.2d at 210 (adopting “well reasoned™ Attorney General Opinion on
construction of Anti-Dedication Clause); see also Myers, 68 P.3d at 401 {quoting Allison
v. State, 583 P.2d 813, 816-17 n.15 (Alaska 1978)) {(noting that the attorney general’s
opinion is entitled to “great weight,” because the attorney general is “the officer charged
by law with advising the officers charged with the enforcement of the law as to the
meaning of it.”).
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has set up the RLC in this manner is a feature of its unconstitutionality, not a defense to
its constitutionality. If the Court holds, as it should, that the RLC violates the Anti-
Dedication Clause, it should also hold as a necessary corollary that the RLC bypasses the
legislative process that the Anti-Dedication Clause is intended to preserve.

The State misapprehends the compelled nature of the RLC by stating at footnote

39 of page 17:

If borough taxes, locally collected and locally spent, could be appropriated by the
state Legislature, as the borough suggests, it is not clear why such appropriation
power would be limited to just the Jocal contribution as opposed to the entire
borough budget.

To the contrary, there are clear answers that distinguish the entire Borough budget from
the RLC. The Borough’s collection of taxes is generally a matter of Borough policy, but
unlike taxes that form the basis for general Borough services, the RLC is assessed under
color of State law and is a mandatory payment for the Borough. The “entire {Blorough
budget” does not impermissibly bypass the legislative process in the manner that the RLC
does.

The Alaska Supreme Court has addressed the Legislative Appropriations Clause
only in the context of funds directly flowing from the state general fund, and has not had
occasion to address the effect of a self-executing payment for a state function such as the
RLC. However, in Myers, the dissenting justices suggested that an automatic payment
flowing to a private entity upon receipt by the State was vulnerable to an attack under the
Legislative Appropriation Clause because it operated without requiring an appropriation.
Mpyers, 68 P.3d 386, 399 & 399 n.9 (Bryner, I., dissenting) (citing with approval
memorandum opinion of Director of Legislative Services for the Legislative Affairs

Agency; the majority did not address Appropriation Clause issues). Because the RLC
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threatens the power of appropriation and gubernatorial veto right by bypassing the
process entircly by its own terms, it presents an even stronger case for invalidation under

these clauses.

HI.  The Borough is entitled to a refund under the principles of assumpsit
and restitution.

The State relies solely on its arguments as to the constitutionality of the RLC in
arguing that the Borough is not entitled to a refund of the 2014 RLC. The Borough
recognizes that its assumpsit and restitution arguments depend on the success of its
constitutional challenges to the RLC as a whole. The State has not set forth legal
authority separate from the RLC’s constitutionality, and the Borough’s request for a
refund in assumpsit or restitution should be deemed unopposed if its constitutional
challenges are well taken. The State concedes that it has been enriched by asserting that
the RL.C “leaves more money in state coffers because schools received part of their
funding from local sources.” Opp. at 15. Because the State’s obligations have been
lessened by the Borough’s payment under protest of an unconstitutional assessment, the

Borough is entitled to a refund.

CONCLUSION
For the reasons stated herein and in Plaintiffs’ motion and memorandum, Plaintiffs

respectfully request summary judgment, a declaratory judgment and injunction in their
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favor, and an order to refund the 2014 RLC.

Dated this 2% Jay of ﬁ% L2014,

KETCHIKAN GATEWAY BOROUGH

7 i 8

Scott A. Brandt-Erichsen
Ketchikan Gateway Borough Attorney
Alaska Bar No. 8811175

K&L GATESLLP

o, HAHH

Louisiana W. Cutler
Alaska Bar No. 9106028

Attorneys for all Plaintiffs

1 eertify that a true and correct
copy of the foregoing was delivered
this /:5 day of Apri), 2014,

via L5, Mail to:

Marzaret Paton-Walsh Rebecca E, Hattan
Assistant Attorney General Assistant Attorney General
1031 West Fourth Avenue, Suite 200 P.G. Box 110330
Anchorage, AR 99501 Juneau, AK 99801

Renc Broker

Fairbanks Nonth Star Borough
Department of Law

P.O. Box 71267

Fairbanks, Alaska 99707

Cindy Covakit- teomery,
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DEPARTMENT OF LAW /

OFFICE OF THE ATTORNEY CENERAL | POUCH K- STATE CAZ1TO:
JUNEAU 99811

May 2, 1975

The Honorable Jay S. Hammond
Covernor

State of Alaska

Pouch A

Juneau, Alaska 99811

Re: Dedication of Revenues Derived
from the Lease or Sale of
State Natural Resources
Dear Governor Hammond:
You have asked if dedication of the revenues from the
lease or sale of state natural resources offends the state con-

stitutional prohibition against dedicated funds. Art. IX, §7,

Alaska Constitution.
The short answer is yes.

DISCUSSION

The constitutional prohibition against dedicated funds

is as follows:

The proceeds of any state tax or license

shall not be dedicated to any special purpose,
except when required by the federal government
for state participation in federal programs.
This provision shall not prohibit the continu-
ance of any dedication for special purposes
existing upon the date of ratification of this
constitution by the people of Alaska. -Id.

It may be suggested that the phrase ''proceeds of any

state tax or license'" is not ambiguous or doubtful and, there-

Exhibit A
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fore, is not subject to judicial construction, Applicaiion of

Babcock, 387 P.2d 694, 696 (Alaska 1963). However, whether the
phfase includes royalties from oil and gas leases is a wvalid
question and does require that the phrase be interpretated. 1/
Since there is a valid question as to whether a royalty or a
bonus-royalty exacted by the government is a tax or license, an
ambiguity or uncertainty exists and we should resort to the

records of the Convention to determine intent. Alaska Public

Employees Ass'n. v. State, 525 P.2d 12, 1415 (Alaska 1974). By

examining this record, we may construe the words used in the
Constitution with reference to their purpose and the purpose of

Section 7. State v. City of Anchorage, 513 P.2d 1104, 1110

(Alaska 1973).

Section 7 of Article IX had two interrelated purposes:
(1) to prevent any future dedication of revenues for special
purposes, and (2) to prevent the creation of new special funds

separate from the general fund. Public Adm. Sv., Constitutional

1/ 1969 Op. Atty. Gen. No. 3 and No. 5 took the view that the
dedication of o0il and gas royalty and bonus-related payments was
not prohibited by Section 7 of Article IX of the State Constitution.
They are expressly overruled insofar as they are inconsistent with
this opinion. They erred in relying principally on legal lexicons
and prior decisions to define ''proceeds', "taxes', and "licenses"
and in relying too little on the files and minutes of the Consti-
tutional Convention. Their analysis of dedicated funds is other-
wise excellent, and except for their conclusion with respect to
revenues derived from the lease or sale of natural resources,

they remain excellent statements of the law.
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Studies, v. 3, 2730 (1955); Minutes of Meetings of Com. on Finance
& Taxation, Legislative Affairs Agency Files, 211, Constitutional
Convention, Nov. 25, 1955 (hereinafter, Files); Preliminary

Drafts of Article on Finance & Taxation and Memorandum of the

Finance Com., Dec. 4, 1955, Files.

The rationale for the purpose is found in the Consti-

tutional Studies, id., and, more succinctly, in the committee's

commentary, 6 MINUTES, CONSTITUTIONAL CONVENTIONM, App. V, 111
(1956) (hereinafter, MINUTES). 1In essence, it is that the wide-
spread existence of dedicated revenues lodged in special funds
deprives both the governor and the legislature cf '"any real

control over the finances of the state.” 1Id.

The progression of Section 7 from its original draft to
final version is worth following. It first appears in the com-
mittee minutes of November 24, 1955, as follows:

* . All tax revenues shall be deposited in a

general fund to be established and main-

tained by the state. This provision shall

not prohibit the continuance of any special

fund for special purposes existing at the

effective date of the constitution. Files.

At the December 2nd meeting of the committee, it was

advised of certain requirements for federal funding in fish and

wildlife programs which required dedication of license revenues.

Exhibit A
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The committee thereupon amended its '"tentatively adopted section"
to include the phrase:

except as State participation in Federal pro-
grams might thereby be denied. Files.

The committee's markup of the December 9th draft shows
several changes entered by hand. For one, the word "tax' is
deleted as a modifier of the word '"revenues'. For another, the
term ''general fund" is deleted and the phrase 'in the state
treasury wo [without] aloc [allocation] for spec. purposes" is
inserted. Files. A subsequent, undated, working draft reads in
pertinent part as follows:

All revenues shall be deposited in the State

treasury without allocation for special pur-

poses, except where state participation in

Federal programs will thereby be denied. Files.

This version was the same as that of December 16, 1955, submitted,

December 19, 1955, to the Convention, 6 MINUTES, App. V, 106-07.

Prior to the Convention's consideration and debate of
the committee probosal, the committee prepared several changes,
one of which was to insert the word "public" after the word "all"
so that it would read: '"All public revenues shall be deposited

"' 3 MINUTES 2297.

The purpose of this change was to "eliminate the question
regarding such things as donations or bequests . . . that might

Exhibit A
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nave specific purposes attached to them.'" 1Ibid., 2298. With
respect to the exception in section 7 (then section 8), the

comnittee spokesman said:

There are some federal participation programs

which do require specific things that might

conflict with a total prohibition on this sub-

ject . . . . We have provided that any funds,

which are allocated at the time this constitu-

tion is approved, do not come under this pro-

vigion . , « « 1Ibld.; 2302,

By express language in the committee proposal and in
its explanation, we then had a "total" prohibition on any dedi-
cation of any public revenues but for two explicit exceptions.
That this included proceeds from the conveyance of state lands
or interests in state lands cannot be denied. Indeed, the sub-
ject was quickly brought up with respect to school lands. 1In
response to questions, the committee spokesman explained that if
Congress made a grant of lands dedicated for school purposes,
the federal exception clause would apply and funds could be dedi-

cated. The necessary inference is, of course, that if the land

grant were general, the proceeds could not be dedicated. 1Ibid.,

2317~-19.

During this colloquy, the chairman remarked of then

section 8 (prohibition against dedicated funds) that the committee
wished to postpone its consideration by the Convention because it
had a number of changes to recommend. Ibid., 2318.
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When the section was brought up the following day, the

committee moved to delete the phrase: "All public revenues shall
{

be deposited . . ." and substitute the phrase "The proceeds of
) any state tax or license . . .". 1Ibid., 2361, If we use a

plain-language rule to interpret this alteration, we must con-
clude that a substantive change of dramtic proportions was pro-
' posed and adopted, i.e., from a broad prohibition against dedi-

cating any revenues to a lesser prohibition against dedicating

tax or license revenues. The record, however, indicates nothing

of the sort being intended or perceived.

The immediate result was a flurry of questions and sub-
sequent debate over including the proceeds of licenses in the
prohibited category. Ibid., 2361-2376. Debate ensued on a
motion to strike the word '"'license'. It revealed a strong
majority against dedicated funds of whatever kind and a vote
against the amendment of 44 to 10. 1Ibid., 2377. 1t also revealed,
? almost certainly, the origins and intent of the committec's
amendment from "all public revenues" to '"the proceeds of any tax

or license."

During the debate, a delegate asked about the use of
sinking funds to retire bonds. Answering for the committee,

Delegate White responded as follows:

[T]his suggested committee change came
about because under the old language where it
said 'All revenues shall be deposited without
Exhibit A
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allocation . . .', we ran into a situation
where we had listed seven exceptions that we
were afraid we were going to have to make. By
going to the tax itself and saying that the
tax shall not be earmarked, we eliminated all
seven of those exceptions. Now in this case
the sinking funds for bonds, all this prohibits
is the earmarking of any special tax to that

| sinking fund. You could still set up a sink-
ing fund from the general fund or the state
treasury. Ibid., 2363.

The '"situation' the committee ''‘ran into' was a memo-
randum of January 4, 1956, consisting of comments by the con-
' sultants from the Public Administration Service (PAS) on the
committee's proposal. Files. The comment on dedicated funds is
set out in its entirety below:
( At the request of the Committee on Finance and
Taxation, finance specialists on the Public
Administration Service staff in Chicago pre-
pared comments on the Finance Committee pro-
posal. These comments, supplemented as a

result of Mr. Sady's discussions with these
specialists, follow:

\ Section 8: The intended purpose of this

’ section to prohibit the earmarking of certain
revenues for special purposes is certainly

) laudable. It is doubtful, however, that a
strict interpretation of this provision could
be applied. Legal and contractual provisions

7 will require the segregation of certain moneys,
e.g., pension contributions, proceeds from

' bond issues, sinking fund receipts, revolving

! fund receipts, contributicns from local goverii-

ment units for state-local cooperative programs,

and tax receipts which the state might'collect

1 on behalf of local government units.

Exhibit A
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This section might be revised by the deletion
of the words in brackets and by the addition of
the underlined words, as follows:

"Section 8: All public revenues shall be
deposited in the State treasury without alloca-
tion for special purposes. [; except where state
: participation in Federal programs will thereby

be denied.] This provision shall not prohibit

the continuance of any allocation existing upon

the date of ratification of this Constitution

by the people of Alaska, nor the earmarking of

tax revenues and other receipts where necessary
} to enable the State to participate in Federal
programs, to repay public debt, to maintain any
individual or corporate or other local govern-
ment equity therein, or to maintain duly estab-
Iished revolving funds.™ 1bid.

The jump from the amendments proposed by PAS to those

of the committee is not explained in the records of the Conven-

tion. But it is clear that the several exceptions listed in the
PAS memorandum are those referred to in quotation from the debate,
supra, and that the committee proposed its change for no

other purpose than meeting the problems raised by the memorandum:
"By going to the tax itself and saying that the tax shall not

be earmarked, we eliminated all seven of those exceptions." &

MINUTES, 2363 (1956).

—————————— ———— ———— e ——————

The important thing to note is that no intent was

shown to limit the class of revenues which could not be dedi-

S —
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cated. 2/ Rather, the intent of the amendment was to change the

language so as to avoid setting forth specific exceptions "[b]y going

to the tax itself . . . ." Id.

In a later discussion of the article on the initiative
and the prohibition there against dedicating any ''revenues",
Delegate White expressed concern that the Committee on Style and

Drafting "retain the idea of dedicating of taxes' when it

2/ The committee's records reveal ample consideration of taxes
and licenses but none of other revenues. The committee focus may
have inadvertantly led it to an implicit understanding that the
phrase "taxes or licenses' covered all governmental revenues.
Ironically, by changing the original language: ''All public

revenues shall be deposited . . . without allocation . . ."
to the phrase: ' "The proceeds of any state tax or license . . .
shall not be allocated . . .", the committee (and the Conven-

tion) failed to express the intended result. By its plain
language, the prohibition on dedications applies to the ''proceeds
of any tax or license.'" Contrary to the expressed intent, &4
MINUTES 2363 (remarks of Delegate White), the prohibition is not
directed at the tax but, rather, at the proceeds. Since the
general fund consists of those proceeds, under the terms of the
literal language, one could not 'set up a sinking fund from the
general fund or the state treasury.'" 1Id.

Because interpreting Section 7 by its plain language so as
to prohibit sinking funds, retirement funds, and the like, would
thwart the expressed will of the Convention, a plain-language
interpretation would be improper. Instead, the section should be
interpreted to give it its full effect, i.e., to except certain
necessary dedications arising from contractual obligations
routinely entered into by every state. PAS Memorandum, supra.
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came to the finance article. Delegate Sundborg took this to
refer to "taxes'" being more limited than ''revenues', i.e., not to
include more than taxes, but Delegate White stated that the

reason was otherwise:

The reason we made the distinction . . . is
because all proceeds coming to the state are
revenues really, and you have to dedicate or
allocate revenues to special purposes, whereas
what we are trying to get at is the allocation
or dedicating or earmarking of the proceeds of
a particular tax to a particular purpose. 4
MINUTES 2969.

In other words, the prohibition of Section 7 was aimed
at revenue sources, and the Convention's concern, then, was not
to exempt some sources of revenue from the prohibition against
dedications but, rather, to exempt certain kinds of necessary
dedications of revenues from that prohibition after their receipt.
As a sampling of the debates clearly shows, the Convention
clearly intended to prohibit any new dedications of any source of
revenues:

WHITE: Mr. Emberg, the committee's idea here

is to prevent earmarking for anybody except

in the case outlined . . . . I think I can

speak for a majority of the committee in say-

ing that you can go on making exceptions to

this for deserving groups ad infinitum. But

the committee feels that if you accept the

principle of not earmarkinﬁ, it puts everyone

at

in the same position and t the legislature
will then be . . . able to decide each case

Exhibit A
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on its own merits. If you go the other route
and allow for earmarking . . . you are then
] back to the situation that most states now
find themselves in, where an everincreasing
percentage of their revenues are earmarked
for special purposes and an everdecreasing
amount is available to the general fund .

So the committee would suggest that the
) Convention accept the idea of preventing
earmarking or reject it. 4 MINUTES, 2364
(emphasis added.)

In response to a typical argument that . unless

f you have a fair share of earmarked funds for special certain
purposes, particularly public works . . . you often times do not
get them', the answer was: ''They have to sell their viewpoint

[to the legislature] along with everybody else." Ibid., 2365,

23%7.

The suggestion was raised that a name other than
\ "license" might be used to avoid the prohibition. The committee

response was as follows:

AWES: I think. . . the odds are all in favor

of the court saying these are all licenses in
fact, and bringing them within the restrictions
of this section. . . . I think I might give a
few indications of the committee's thinking at
the time we adopted this proposal. The latest

' figures that we had before us, about 27 per cent

of the funds of Alaska were earmarked and with
the figure of 27 per cent, I think Alaska was
right among the lowest ranking with the states
in the matter of earmarking. Texas . . . 90 per
cent . . . . the majority . . . around 50 per
cent up to 75 per cent of their funds.

Exhibit A
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think earmarking is bad; from an accounting
standpoint it's bad. Tt is inefficient, un-
doubtedly, because it deprives the legislature

of that adaptability that you get when you takc

a certain amount of money with no strings

attached and allocate it without limitations.

I think inefficiency is one cf the big arguments
against earmarking. 1 think the other one is
that, eventually, you do get so many funds
earmarked that the legislature just does not

have the money to work with for currentl operating
expenses . . . The committee felt . . . after
seeing the extent to which earmarking is growing
in the states and the impossibility of doing away
with earmarking once you get it, that the advantage
is weighted in favor of limiting earmarking [to
certain exceptsions] and that is the reason we
adopted the provision that we did. Ibid., 2367-68
(emphasis added) .

In other words, it mattered little to the committee
what name the revenues had, it was prohibiting, subject to cer-
tain exceptions, the dedication of sources of reveruves. It did
not want the legislature's hands tied by any additional dedicated
funds. And it felt that '"the odds were all in favor of the court’
upholding its design if sources of revenue were designated by

names other than '"tax or license."

Another member of the committee, one who did not ori-

ginally favor the committee's proposal, saw it as a reasonable

compromise:
PERATROVICE: Mr. President . . . I do not
say that we should go overboard and earmark
all the revenue that we take in . . . but I
think . . . there is some good derived from
such an [existing] program . . . . I was

satisfied with the language here. T figure
that the compromise, that the allocations
that are now in existence wculd be retained

: ) - mhasi.s 2d) .
Ibid., 2369-70 (emphasis added) Exhibit A
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The "compromise' was, of course and as stated, that the existing
dedications could be retained. But this could be a compromise
only if rio new dedications of any source of revenue could be

created.

Another member cf the committee, agreeing on the value
of existing dedications for highways, airports, and schools,
cautioned on the needs of other programs:

BARR: Mr. President . . . The health pro-

gram demands an immense amount of money so,

therefore, the legislature should have a

fair/size sum in the general fund subject

to appropriation for those purposes. 1 am

afraid if we had 50 per cent of our funds

earmarked, we would have practically nothing

left for our health program and things of

that sort. Ibid., 2370-71 (emphasis added).

The same member pointed out, in arguing against an
amendment to delete the word "license', that the amount of license
fees received in fiscal 1954-55 was $2 million out of a total
tax of $15.7 willion. The Conventicu was unwilling to exempt
13 per cent of the then revenues from the prohibition against
dedications (although a substantial percentage of license fees
were already dedicated). 1t hardly seems likely that it intended

to exempt the revenues from the leasing of resources. Consider

the following from the debate on deleting the word "license'"':
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AWES: I . . . would like to make a few more
comments on the amendment that is now before
us. I think the question is much more funda-
mental, much more basic than just the question
of whether we will strike 'or licenses'. The
question goes right to the heart of the matter.
Do we want earmarking or do we not? Once you
strike 'licenses' and then you make this ex-
ception and that exception, and what it really
amounts to is an admission that you really don't
want to do away with earmarking . . .. As soon
as [additional] exceptions are made to this
section, then I think the section sheculd be
stricken. 1Ibid., 2374,

On the motion to strike "or license'", the vote was 44 against and
10 for. 1Ibid., 2377. On a subsequent motion to strike the
entire section, the vote was 41 against and 8 for (6 absent). By
an overwhelming majority, the Convention wanted no additional
exceptions and wanted no additional earmarking. Delegate lierman

expressed the sentiment precisely:

HERMAN: . . . . I am not opposed to funds
for roads . . . and I think the funds that
are already earmarked are probably properly
earmarked, but I would hate to see the door
left open to earmarked additional funds with
the nrobable effect of reducing the general
fund to the point where the services to the
citizens of the Territory had to be seriously
curtailed. I oppose striking section 7.
Ibid., 2409 (emphasis added).

Having determined that there would be no additional
exceptions and that there would be a prohibition, the Convention

‘then debated whether the existing dedications should also be
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prohibited, i.e., whether the compromise should be retained.

The proposed amendment was moved by Delegate Buckalew.

BUCKALEW: Mr. President . . . . I just want
to point out to the delegates that the com-
mittee has admitted that it is a bad practice
to earmark funds; they have admitted that ' the
sensible, sound way to run a state is to
abolish this practice which leads to evils

as far as the fiscal management of the state
is concerned. I ask you to let the new State

of Alaska . . . start off with a clean slate
and no earmarked funds at all. . . . (emphasis
added) .

PERATROVICH: I would like to express my view.

Jo. I, too, felt that after I heard the argu-

ments in the committee, that perhaps it was

dangerous to give free rein in the new state in

earmarking funds. However, I realize . . . that

there was some good being accomplished by those

earmarked funds that we have on the books today.
[0]Jur proposal here is the outcome of

compromise. We went both sides . . . perhaps

it is a good thing to retain the provisions

that we now have on the books but not permit

any further earmarking of funds.

* 5 * e

NERLAND: . . . . -[1l]n spite of a feeling by
the committee that earmarked funds, in general,
should be frowned upon, it was felt that those
now on the statute books should be left in
effect as long as the legislature saw fit to
leave them there,

* * % %
WHITE: Mr. President . . . . I can only say
that . . . if this convention decides -- as it
apparently has decided - - that earmarked funds
are bad, then all earmarked funds are bad and we
should . . . wipe them out here and now,
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The proposed amendment failed on a voice vote, and the compromise
was retained: No new earmarked funds, but those existing may

remain. 1Ibid., 2413-2416 (emphasis added).

The debates show conclusively (as do the committee
records) that the real concern was about earmarked funds, not
taxes or licenses, but funds. At one point, the section used the
words "all public revenues'. This was amended to 'proceeds of
any tax or license', but the record shows that the purpose of the
change was not to reduce the prohibition but, rather, to allow
necessary allocation of revenues to reduce the prohibition or to
enlarge the exceptions. The committee's amendment from "all

public revenues' to '"proceeds of any tax or license' was adopted

by a vote of 47 to 7. The very same delegates who defeated the

efforts to reduce or eliminate the prohibition and who defeated
the amendments to enlarge the exceptions were those who voted for
the change from 'all public revenues'" to "proceeds of any tax or
license'. Indeed, Delegate White, who supported the elimination
of all existing dedications, was the principal proponent and
committee spokesman for that change. On this record, it is
difficult to see how the committe's amendment can reasonably be
interpreted as opening the door to create new dedicated funds
from resource revenues., On the record, any new dedication is

precisely what the Convention overwhelmingly voted to prohibit.
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The 1969 Op. Atty. Gen. No. 5 states that the Con-
vention simply did not consider o0il revenues. The record con-
tradicts this. An attempt was made to amend section 7 so as to
freeze existing dedications so that they could not be repealed by

the legislature. Questions were raised, among them, the following:

STEWART: How would royalties, for instance,
on the production of o0il be regarded under
this provision? Would they be considered
taxes or licenses?

PRESIDENT ECAN: Does the Chairman . . . have
the answer . . . or anyone on the committee?
Mr. Nolan? [member of the committee]

NOLAN: Mr. President, I would imagine that
they would just go into the general fund.

STEWART: I was thinking if they were earmarked
’ [before the prohibition took effect] we
can see the very, very large revenues deriving
from oil lands. 1If they were earmarking them,
for instance, for schools even, it might be
that the revenue from those lands would amount
to millions and millions a year, far beyond
even our requirements for schools.

* * w® x

NOLAN: They wouldn't be earmarked because they
are not under any existing law now, the earmark-
ing of them, so this section [exceptions] would
not apply to it. It would go into the general
fund. Ibid., 2381-2382Z (emphasis added).

Not only did the Convention consider o0il revenues, but

it was advised by the committee spokesman that the prohibition
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against dedicating the proceeds of any tax or license would
require that, there being no existing dedication, oil revenues be
placed in the general fund, i.e., that they could not be dedi-
cated. The committee did not say whcther oil revenues were a tax
or a license, but it clearly thought they were covered and
advised the Convention to that effect. This is, of course,
consistent with the similar colloquy concerning school land and
general land grants. Revenues from the former could be dedicated
(federal requirement) but not from the latter. 3 MINUTES 2317-
19. (While this earlier discussion occurred before the amendment
from "all revenues' to '"proceeds of", the committec had apparently
already decided upon that change and the colloquy should be read

in that light. See remarks of Delegate Nerland, Ibid., 2318.)

Arguably, the term "any tax or license" is broad enough
to include royalties on 0il or gas imposed by the state. A
"royalty" is a share of the product or profit paid to the owner

of the property. Black's Law Dictionary (rev. 4ih ed. 19€8).

And a "royalty bonus" is simply consideration for the mineral
lease paid over and above the royalty. Td. Since a "tax" is a
pecuniary burden levied on individuals or property to support the
government or a ratable portion of the produce of property levied
by the sovereign, and since a license (a) generally consists of a
charge for engaging in an activity otherwise unlawful or tortious,

or (b) is simply another means of raising revenue for the govern-
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ment, or (c) both, iﬁ., it is reasonable to suggest that the term
as used in section 7 is broad enough to include royaltics and
royalty bonuses (lease bonuses). As we have seern. no =+~ at the
Convention suggested that royalties were not covered b section
7, and a spokesman for the Committee on Finance and Taxation said
that they were. All royalties are not taxes; most are payable to
private property owners. But when paid to govermments, they do
not differ substantively from taxes. (Royalties paid by American
corporations to foreign governments are treated as taxes under

the Internal Revenue Code. Larger fictions exist at law.)

But something more than royalties is at stake here.
Suppose Alaska were to produce and sell its own oil and gas, rear
and sell fish or shell fish, mine and sell copper or gold. It

already sells timber and leases land for farming and grazing.

Indeed, the very concept of the land grants to Alaska from Congress

was that the new state would become wealthy through the sale of
its newly acquired resources. 1958 U.S. Code Coup. & Adm. News
2933, et seq. And the Convention was well aware of this. 3
MINUTES 2319; 4 MINUTES 2449, et seq. Accordingly, a gentle
fiction that the term "tax or license'" includes royalties does
not suffice. Either the Convention prohibited th: dedication of
any and all additional funds or it did not. The- plain language

of section 7 says that it did not. The plain language of the
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Convention's debates compels the conclusion that it did:

The question goes right to the heart of the
matter. Do we want earmarking or do we not?
: As soon as exceptions are made to this
section, then I think the section should be
stricken. Ibid., 2374.

The Convention answered that question with a resounding
vote against earmarking and against any exceptions other than

those existing and those required by federal law.

That the Convention intended to prohibit any new dedi-
cated funds of whatever description is further demonstrated by
the record. A motion was made to change the cut-off date for
existing dedications from '"the date of ratification'" of the
Constitution, i.e., 1956, to the "effective date'" of the Consti-
tuticn, i.e., sometime in the indefinite future. 5 MINUTES 3415.

Cpponents of the motion offered the following:

: It scems to me that if we adopt the
provision as it now stands without the amend-
ment, all we are doing is saying 'dedicated
funds existing as of April 1956'; that is all
we are saying . . . . To me it seems vital
that this existing language be maintained or
that some other language be put in which would
freeze the existing earmarked funds. Other-
wise, we are opening up ourselves, and not
just ourselves but the people of Alaska, up

to a race for earmarked funds prior to -the

date of ratification, and that would seem a
most dangerous thing to do. I see no reason
why we cannot say, 'as of such and such a date,
any funds existing can continue.' 1Ibid., 3417 (eu-
phasis added).
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: . . In substance, the effect of [the]
amendment would be that until the time that
we received statehood, the legislature can
go ahead and continue to earmark funds, and
all of those earmarked Funds thenm would, in
substance, be exempt under the Constltutlon

. We would then be in the identical
position of those states that have 90 per
cent of their funds earmarked. The intent
of this section -- and it is clear and patent.
and only a sophist could insist that it is
something other than what it reads -- is that
sometime this year, in the spring, at that
date, at a precise date on which this Consti-
tution is ratified, that earmarked funds or
dedicated funds existing at that time will at
least be permitted to continue under state-
hood, and it means, in substance, if at that
time no limited funds are earmarked, that that
is the cut-off date. . . . Ther= will be no
more earmarked funds, and earmarked funds
which are created by the legislature in
future years will not be subject to the
[exemption] provisions of this article. TFf
we substitute the words "effective date', it
means that the whole validity of section 7 is
done away with, because the legislature from
year to year to year can and will dedicate
more and more funds and, eventually, by the
time this Constitution becomes effective, the
section will be completely ineffective.
{T]he intent of the article would be deatloyed
by the amendment. Ibid., 3418-3419 (emphasis
added) . :

The proposed amendment failed on a voice vote.

Tbid.,

The Convention clearly intended that neither the

Governor nor the legislature should be deprived of "real control

over the finances of the state.'" 6 MINUTES, Appendix V,

113 ;

It recognized the need for allocating or earmarking of funds
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once received for contractual obligations and the like, supra.,
pp. 4-~7, but -it firmly opposed any additional earmc “iug of
revenues for any purpose. E.g., 4 MINUTES 2402. 1t expressly
sought to avoid
the situation that most states now find
themselves in, where an ever-increasing per-

centage of revenues are earmarked for special
purposes and an ever-decreasinz amount is

available to the general fund. . . . 1Ibid.,
2364
The situation the Convention expressly sough’ to ../oid

is precisely the situation that is developing. The renewable
resources fund, AS 34.11.010, the proposed Alaska mineral lease
bonus fund, CSHB 324, the proposed fund for parks and recreation,
SB 147, and the proposed fund for hydro-electric projects, (SHB

171 and SB 185, demonstrate a trend toward ''an ever-increasing
percentage of revenues' being dedicated to special purposes. 1In
spite of the Convention's cliearly expressed intent that '[tjhere
will be no more earmarked funds. . . .", 4 MINUTES 3419, and in
spite of the express command that there will be no new dedications,
even of oil and gas royalties, 4 MINUTES 2381-2382, this is

precisely what is happening.
The legislature has dedicated 5 per cent of oil and

gas bonuses, rentals, and royalties, up to a maximum fund of

Exhibit A
‘Page 22 of 24



The Honorable Jay S. Hammond May 2, 1975
Governor w s

$250 million in a renewable natural resources development fund.

AS 37.11.010. Since the permanent fund arises only from surpluses

in the development fund, the maximum might never be reached.
Similar schemes are proposed for special funds for parks and
recreation (1 per cent), SB 147, and for hydro-electric power (15
| 3 per cent), HB 171 and SB 185. 3/ By far the most far reaching
proposal to date ,is the Alaska mineral lcase bonu: permanent

fund, CSHB 324,

With 5 per cent of bonus-royalty (bonus-lease) revenues
already dedicated, AS 37.11.010, the proposal for the lease bonus
permanent fund would dedicate an additional 90 per cent from
which only the income may be expended, thereby effectively dedi-
cating still more revenues and effectively depriving the CGovernor
and the legislature of "any real control over the finances of the

state." 6 MINUTES, App. V, 111,

It is well settled that constitutions and legislative

acts are to be interpreted in accordance with theixr puruose,

3/ CSHB 171 deletes the 15 per cent dedication and, instead,

! establishes a loan fund dependent upon annual appropriations.

To this extent, it does not offend the constitutional prohibition.
However, those appropriations are to bhe made from the Alaska
mineral lease bonus permanent fund, CSHB 324, which does dedicate
revenues and would be unconstitutional.
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Alaska Public Cmployees Ass'n v. State, 525 P.2d 12 (Alaska

1974). Section 7 of Article IX of the state Constitution can be
given its intended effect and serve its repeatedly expressed
purpose only if the words '"proceeds of any tax or license' are
interpreted to mean what their framers clearly intended, i.e.,

the sources of any public revenues.

Accordingly, it is our conclusion that the dedication
of any source of public revenue: tax, license, rental, sale,
bonus-royalty, royalty, or whatever is limited by the state
Constitution to those existing when the Constitution was ratified

or required for participation in federal programs.

Very truly yours,

Avrum M. Gross

Attorney Ceneral

AMC:pg:JLH

Exhibit A
Page 24 of 24



TG

Chs. 162, 163)

LAWS OF ALASKA, 1962

313

Sec. 3. In furtherance of the provisions
contained in the compact, there shall be
three members of the commission from the
State of Alaska, appointed by the governor
and confirmed by the legislature in joint
session. One such commissioner shall be
the administrative or other officer of the
Alaska Department of Fish and Game
charged with the conservation of the state's
marine fisheries resource; another com-
missioner shall be a member of the legis-
lature of this state who is a member of the
committee on resources; and another
member shall be a citizen of this state
who has a wide knowledge of and interest
in the marine fisheries problem, -

Sec. 4. The term of each commissioner

is four years. A commissioner holds office
until his successor is appointed and quali-
fied, but such successor's term expires
four years from the legal date of expiration
oi the term of his predecessor., Any com-
missioner may be removed from office by
the governor upon charges and after a
hearing. The term of any commissioner
who ceases to hold the qualifications re-
quired terminates and a successor may be
appointed. Vacancies occurring in the
office of a commissioner from any reason
or cause shall be filled for the unexpired
term in the same manner as for a full term
appointment.

Sec. 5. This Act takes effect July 1,
1962,

Approved May 4, 1962

CHAPTER 163
AN ACT
Requiring an applicant for a commerclal fishing license to file a signed statement of

filing of the Alaska net income tax return; amending Sec. 8, Art, II,

and providing for an effective date.

Be it enacted by the Legislature of the
State of Alaska:

Section 1. Sec. 3, Art. III, Ch. %4, SLA
1959, is amended to read:

Sec. 3. Issuance of Licenses. a. Li-
censes herein required shall be issued
to any qualified person by the commis-
sioner or his duly authorized deputies,
pursuant to written application accom-
panied by the required fee and contain-
ing such reasonable information as may
be required by the commissioner. Such
applications shall ba simple in form and
be executed by applicants or their re-
spective agents under the penaltles of

perjury.

Ch. 94, SLA 1959;

(C.S.H.B. 396)

b.” An application for a commercial
fishing license shall include a signed
statement on 'a form furnished by the
commissioner stating, under the penal-
ties of perjury, that the applicant has
filed any net income tax return due the
state for the previous tax year, or, if
the applicant did not file an Alaska net
income tax return for the previous tax
year, that he did not earn income in
Alaska during that year, The commis-
sioner shall reject no license application
for the sole reason of failure to pay a tax.

Sec. 2. This Act takes effect on the day
after its passage and approval or on the
day it becomes law without such approval,

Approved May 4, 1962

CHAPTER 164
AN AOT

Creatlng a puhlic schoo! foundation program: prov!ding a sysiem for allocating state
aid to loeal school districts; repeal.tng certain laws in conflict therewith; and provlds

ing for an effective date.

o ' (C.S.H.B. 420)
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Be it enacted by the Legislature of the
State of Alaska:

Article X
State Aid to Local School Districts

Section 1.01. Declaration of Intent. It
is the intention of the legislature, in enact-
ing this public school foundation program,
to assure an adequate level of educational
opportunities for those in attendance in the
public schools of the state. This Act shall
not be interpreted as preventing any public
school district from providing educational
services and facilities beyond those as-
sured by the foundation program.

Sec. 1.02, Basic Need. For the purposes
of this Act, the '‘basic need” for each
school district shall be the sum of the
following:

(1) the teachers’ salary allotment
(Sec. 1.04);

(2) the average daily membership al-
lotment (See. 1.05); and

(3) the attendance center allotment

(Sec. 1.06).

Sec. 1.03. State Aid. The amount of
state aid shall be determined by subtract-
ing the required local effort (Sec. 1.07)
from the basic need (Sec. 1.02).

Sec. 1.04. Teachers’ Salary Allotment.
a, The teachers’ salary allotment for each
district shall be the product of the ‘‘teach-
er salary average’' times the ‘‘allowable
number of teacher units.” .

b. The teacher salary average is the
sum derived by dividing the total amount
which the district was required to pay to
the full-time teachers employed by the dis-
trict in the year two years prior to the
fiscal year under the state minimum salary
schedule, divided by the total number of
full-time teachers employed by the district
in the year two years prior to' the fiscal
year. If the legislature raises the state
minimum salary scale by a law effective
during the fiscal year, the teacher salary
average shall be recomputed as if the new
salary scale had been in effect in the year
two years prior to the fiscal year.

¢. The allowable number of teacher
units for- each district is the number of
teachers employed by the district for the
fiscal year, but not to exceed the number
of teacher units which is allowed to the

—

district for the fiscal year by this suh.
section.

(1) Each district is entitled to the
number of teacher units for elementary
schools which corresponds to the average
daily membership for its elemen
schools in the following elementary sched.
ule. Each district is entitled to the number
of teacher units for secondary schools
which corresponds to the average daily
membership for its secondary schools in
the following secondary schedule; provid-
ed, that if a school district has two or more
secondary attendance centers, it shall sepa-
rately compute the allowable number of
teacher units for each of its secondary at.
tendance centers which has an average
daily membership of 301 or more pupils,

Schedule of Allowable Number of

Teacher Units
Elementary Secondary
Schedule Schedule
Allowable Allowable
Average No. of Average No. of
daily teacher daily teacher
membership units membership units
8-15 1 Under 10 1
16-30 2 10-15 2
3145 3 16-25 3
46-60 4 26-40 4
61-75 5 41-60 5
76-100 6 61-80 6
81-100 7
101-300 6 plus 1 101-300 7 plus 1
for each for each
20 pupils, 20 pupils,
or major or major
fraction fraction
thereof, thereof,
between between
101 and 101 and
300 300

301 and 16 plus 1 301 and 17 plus 1

over for each over for each
25 pupils, 25 pupils,
or major or major
fraction fraction
thereof, thereof,
over 300 over 300

(2) If a district has less than 600 pupils
in average daily membership, it shall not
be allowed any teacher units for admin-
istrators in excess of teacher units allowed
by paragraph (1) of this subsection.

(3) If a school district has an average
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e

daily membership of 600 or more students,
it is entitled to teacher units, as an allow-
ance for superintendents and assistants,
. jn addition to those otherwise allowed in
" this subsection. Each such district is en-
titled to the number of teacher units which
corresponds to the total elementary and
. gecondary average daily membership in
. the following schedule:

Total average daily Allowable No. of

" membership teacher units
601-3000 1
3001-5999 2
Over 6000 - 3

‘ (4) Each district is entitled to addi-
tional teacher units as an allowance for
principals and vice principals. as follows:

. (a) A school district with an aver-

age daily membership of 700 or more is
allowed a teacher unit for each building
with eight or more classrooms, as an al-
lowance for a principal for such building.

(b) A school district having one or
more buildings with 24 or more classrooms
in use as regular classrooms with teachers
assigned is also allowed a teacher unit for
2 each such building, as an allowance for a
vice principal for such building.

(5) This schedule of allowable num-
ber of teacher units is only for use in de-
termining allotments under the public
school foundation program, and does not
prohibit a district from hiring a greater

" number of teachers to be paid from its own
funds.

" Sec. 1.05. Average Daily Membership
- Allotment. The average daily membership
. allotment for each district shall be as
+ follows:

(1) If the district lies in the South-
_eastern Senate District: §140 times' aver-
- age daily membership;

, (2) If the district lies in the South-
central Senate District: $150 times average
daily membership;

(3) If the district lies in the Central
and Northwest Senate Districts and that
part of the Southcentral Senate Distrj
lying west of 152° west longitude: $160
times the average daily attendance.

Sec. 1.06. Attendance Center Allotment.
The attendance center allotment for each
district shall be the.product of the number

ot

of attendance centers in the school district
times $1,000. For the purposes of this
section, ‘‘attendance center’’ means each
elementary or secondary school which
functions as a distinet administrative unit
and is allocated a principal by the district
ischool board; provided, that the State
Board of Education may designate as at-
tendance centers, in addition to those
which qualify under this definition, those
schools which it determines should be con-
sidered as attendance centers because of
remote location or other special circum-
stances.

Sec. 1.07. Required Local Effort. a. The
required local effort of each district shall
be the sum of the required local tax effort
of the district and one-half of any Public
Law 874 money received from the federal
government in the pre-fiscal year.

b. The required local tax effort for
each district is the amount of revenue
raised from local sources which is equlva-
lent to the amount which would be raised
from a mill levy on the full and true value
of taxable real and personal property
within the district. The specific amount
of this mill levy shall be established by
the first session of the third Alaska legis-
lature. The amount of the required local
tax effort may be raised from any source
available to the district and does not have
to be derived from property taxes.

c. Every distriet which is charged by
law with the responsibility of providing
public education or which has assumed
such responsibility voluntarily is required
to raise each year a sum equivalent to the
required local tax effort.

Sec. 1.08. Public School Foundation Ac-
count. a. There is hereby established the
public school foundation account consisting
of appropriations for distribution to dis-
tricts in accordance with the provisions of
this Act.

b. The money of the public school
foundation account. shall be used only in
aild of public schools as provided by this
Act. : :

‘¢. Any “money in the public school
foundationr account which is not allocated,
as provided in this Act, prior to the end
of the fiscal year for which appropriated
shall revert to the general fund.
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Article II

Preparation of Public School
Foundation Budget

Sec. 2.01. Computation by District. By
Cctober 30 of the pre-fiscal year, each dis-
trict shall submit to the commissioner its
computations for the following fiscal year
of the district's basic need as defined by
Sec. 1.02; its required local effort as de-
fined by Sec. 1.07; and the amount of state
aid to which the district would be entitled
under Sec. 1.03. Each district shall make
the computations in the manner prescribed
in this Article. Such computations shall
serve as the basis for requesting legislative
appropriations, and for preliminary pay-
ments under the public school foundation
program.

Sec. 2.02. Estimated Average Dalily
Membership. Each district shall prepare
an estimate of its average daily member-
ship for the fiscal year. In making this
estimate, the district shall take into con-
sideration its average daily membership in
preceding years, the pattern of growth or
decline in preceding years, and any other
pertinent information available to the dis-
trict. The result of this estimate shall be
known as the “‘estimated average daily
membership."”

Sec. 2.03. Computiation of Teachers’
Salary Allotment. a. In computing the
teachers’ salary allotment, the district
shall first determine

(1) the number of teachers which it
will be allowed for the fiscal year under
the schedule of allowable number of teach-
ers set forth in Sec. 1.04c; provided, that
the average daily membership figure to be
used in that schedule is the *‘estimated
average daily membership’’ as defined by
Sec. 2.02; and

(2) the number of teachers which it
plans to hire for the fiscal year.

b. The district shall use the lower num-
ber of teachers computed under para-
graphs (1) and (2) of Subsec. a. as the
‘‘allowable number of teachers” in com-
puting the teachers’ salary allotment under
the provisions of Sec. 1.04.

Sec. 2.04. Computation of Average Daily
Membership Allotment. The average daily
membership allotment of each district
shall be computed as required by Sec. 1.05,
except that the ‘‘estimated average daily

membership”’ as defined by Sec. 2.02 shall
be used in place of ‘‘average daily mem-
bership.”

Sec. 2.05. Computation of Attendance
Center Allotment. The attendance center
allotment for each district shall be com-
puted by using the number of attendance
centers which are or will be in operation
by the end of the pre-fiscal year.

Sec. 2.06. Computation of Required
Local Effort. a. In computing the re-
quired local tax effort, the district shall
use the “full and true value of the taxable
real and personal property within the dis-
trict’”” as determined by the Local Affairs
Agency. Once the local tax effort is cor-
rectly computed, it shall be the final figure
in satisfaction of Sec. 1.07b and it shall not
be recomputed during the fiscal year.

b. The district shall estimate the
amount of Public Law 874 money it will
receive in the pre-fiscal year, and one-half
of the estimate of money to be received
shall be included in the total sum of re-
quired local effort as provided by Sec.
1.07a. This figure shall be adjusted at a
later time but before final accounting for
the fiscal year to reflect one-half of the
Public Law 874 money actually paid or
credited to the district during the pre-fiscal
year.

Sec. 2.07. Determination of Full and
True Value by Local Affairs Agency. The
Local Affairs Agency, in consultation with
the assessor for each district, shall de-
termine the full and true value of the
taxable real and personal property within
each district. Exemptions granted under
Chapter 129, SLA 1857, known as the
Alaska Industrial Incentive Act, shall be
honored. If there is no local assessor or
current local assessment for a district,
then the Local Affairs Agency shall make
the determination of full and true value
from such information as is available. In
making the determination, the Local Af-
fairs Agency shall be guided by Sec. 11,
Ch. 174, SLA 1957. The determination of
full and true value shall be made on or
before September 15 and sent by registered
mail on or before that date to the president
of the school board in each district. Dupli-
cate copies shall be sent to the commis-
sioner, The district may obtain judicial
review of the determination by filing a
motion in the superior court of the judicial
district in which the district is located
within 10 days after receipt of the deter-
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mination. The superior court may modify
the determination of the Local Affairs
Agency only upon a finding of abuse of
discretion or upon a finding that there is
no substantial evidence to support the
determination.

Sec. 2.08. Duty of Commissioner to Ex-
amine and Tabulate Computations. a. The
commissioner shall examine the allotment
computations submitted by each district
to determine that they are correctly com-
puted. If the allotments are incorrectly
computed, the commissioner shall either
obtain a correct computation from the dis-
trict, or make a correct computation based
on information available to him, with
notice of the corrected computation being
given to the district.

b. The commissioner shall reduce these
computations to a report in tabular form
or such other form as will assist in ex-
amining the computations of the districts
and shall transmit the report to the gov-
ernor. The commissioner shall maintain
additional copies of this report in his office
as a matter of public record. This report
shall be entitled ‘Public School Founda-
tion Program Computations.”

Article IIT

Procedure for Payment of Public School
Foundation Funds to Districts

Sec. 3.01. Allocation of Funds on Pre.
liminary Computations. The commission-
er shall determine on or before June 15 of
each year the amount of state aid to which
each district is entitled on the basis of the
pre-fiscal year computations. Beginning
July 15 of the fiscal year and on the fif-
teenth of each month thereafter, for seven
successive months, one-twelfth of each dis-
trict’'s state aid entitlement shall be dis-
tributed.

Sec. 3.02. Payment under Adjusted
Computations, Each district shall make a
report at the end of the first nine weeks
of school, which shall contain a new esti-
mate of its average daily membership for
the fiscal year and any other information
which will aid the commissioner in mak-
ing a more accurate determination of the
amount of state aid to which the district is
entitled. The commissioner shall, on the
basis of this new estimate and information,
make a recomputation of the total amount
of state aid to which each district is en-
titled. On or before December 1, the

commissioner shall notify each district of
any changes made in its entitlement to
state aid. The commissioner shall also
determine at that time whether or not the
money in the public school foundation ac-
count is sufficient to meet the obligations
for the fiscal year, and, if such money is
not sufficient, he shall immediately inform
the governor of the amount of additional
appropriation he estimates will be neces-
sary to carry out the public school founda-
tion program for the rest of the fiscal year.
Beginning January 15 and on the fifteenth
of each month thereafter, each district's
recomputed entitlement shall be distrib-
uted in five equal installments, provided
that one-half of the June payment shall be
withheld pending a final determination of
the district’s state aid entitlement.

Sec. 3.03. Payment under Final Compu-
tation. On or before June 15, each district
shall transmit to the commissioner a final
computation of the state aid to which the
district is entitled. The commissioner shall
process each district’s computation in the
manner provided by Sec. 2.08a. Any money
owing to a district shall be obligated by
the commissioner prior to June 30. If the
district received more money than its state
aid entitlement, it shall immediately, after
notice from the commissioner of such
overpayment, remit the amount of over-
payment to the commissioner to be re-
turned to the public school foundation
account.

Sec. 3.04. Restrictions Governing Re-
celipt and Expenditure of Money from
Public School Foundation Account. a. The
public school foundation money distributed
to any district during any year, together
with the money acquired from local effort,
shall be received, held, and expended by
the distriet school board subject to the pro-
visions of law and regulations of the State
Board of Education.

b. Each district shall maintain financial
records of the receipt and disbursement of
publie school foundation money and money
acquired from local effort. The records
shall be in such form as the State Board
cf Education shall prescribe by regulation
and shall be subject to audit by the com-
missioner or the State Board of Education
at any time.

Article IV

General Provisions
Sec. 4.01. Regulations. The commis-
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sioner is authorized to promulgate regula-
tions pursuant to the Administrative Pro-
cedure Act to implement this Act.

Sec. 4.02. Definitions. As used in this
Act, unless the context otherwise requires:

(1) “average daily membership”
means the aggregate days of membership
{ pupils divided by the actual number of
days the school is in session for the year;

(2) “commissioner’”’ means the com-
missioner of the Department of Education
for the State of Alaska;

(3) ‘‘district” means any indepen-
dent, incorporated city or borough school
district, but does not include state rural
schools;

(4) *“elementary school’” means a
school consisting of grades one through
eight, or any appropriate combination of
grades within this range;

(5) ‘fiscal year’” means the year be-
ginning July 1 and ending June 30 for
which allotments and entitlements are
computed or distributed;

(6) ‘“pre-fiscal year'’ means the year
immediately prior to the fiscal year;

(7) “Public Law 874 money'’ means
federal funds allowed school districts as
provided in Public Law 874 of the 81st Con-
gress, as amended, 20 U.S.C., Ch. 13;

(8) ‘public school foundation ac-
count” means the account created by Sec.
1.08 of this Act for use in financing educa-
tion in public elementary and secondary
schools;

(9) “secondary school” means a
school consisting of grades seven through
twelve, or any appropriate combination of
grades within this range. When grades
seven through eight, nine, or ten are or-
ganized separately as a junior high school,
or grades ten through twelve are organized
separately as a senior high school and are
conducted in separate school plant facili-
ties, each shall be considered a separate
secondary school for the purposes of this
Act;

(10) “'state minimum salary sched-
ule’’ means the minimum salaries required
by Sees. 37-6-1, 37-6-2 and 37-6-3, ACLA
1949, as last repealed and re-enacted by
Ch. 51, SLA 1961, and as further amended
or repealed and re-enacted;

(11) ‘“‘taxable real and personal prop-
erty’” means all real and personal prop-
erty taxable under the laws of Alaska, but
does not include household goods and per-
sonal effects;

(12) “‘teacher’ means any regular or
special teacher, principal, supervisor,
superintendent, librarian, director of pupil
personnel, or other member of the teach-
ing or professional staff engaged in the
service of a public elementary or second-
ary school for whom certification is re-
quired as a condition of employment,

Article V
Formal Provisions

Sec. 5.01. Repealer. The following sta-
tutes are superseded by this Act in the
manner and according to the schedule pro-
vided by Sec. 5.04 of this Act, and are
repealed effective July 1, 1964:

Sec. 37-3-61, ACLA 1949, as amended by
Ch. 49, SLA 1955.

Sec. 37-3-62, ACLA 1949, as amended by
Ch. 77, SLA 1951, Ch. 68, SLA 1953, and Ch.
49, SLA 1955,

Sec. 37-3-63, ACLA 1949, as amended by
Ch. T7, SLA 1951, Ch. 49, SLA 1955, and Ch.
129, SLA 1960,

Sec. 37-3-64, ACLA 1949, as amended by
Ch. 68, SLA 1953,

Sec. 37-3-66, ACLA 1949, as amended by
Ch, 77, SLA 1951, and Ch. 49, SLA 1955.

Sec. 5, Ch. T7, SLA 1951, as amended by
Ch. 49, SLA 1955,

Sec. 6, Ch. 49, SLA 1955, as amended by
Ch. 129, SLA 1960.

Sec. 5.02. State Ald to Newly Estab-
lished District Schools. a. Whenever a
state school becomes a district school, the
school shall continue to be considered a
state school for purposes of financial sup-
port until the expiration of a complete
fiscal year following the date on which the
school becomes a district school. This
subsection does not prevent a local gov-
ernment from expending money to con-
tribute to the financial support of a state
school which becomes a distriet school.

b. For each fiscal year thereafter, the
state shall disburse to the district only
that money to which the district is en-
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titled under the public school foundation
program,

(e) For the purposes of this section:

(1) “state school’” means a school
operated by the State Department of Edu-
cation and entirely financed by state
money; and

(2) “district school” means any
school which comes under the jurisdiction
of a district as that terms is defined in
this Act.

Sec. 5.03. Repealer. Ch. 90, SLA 1960,
as amended, is repealed.

Sec. 5.04. Transition. Existing law shall
be superseded and this Act put into opera-
tion in the following manner:

(1) for the fiscal year 196263, budgets

shall be prepared, state aid computed, and
appropriations dishursed in accordance
with existing law;

(2) during the fiscal year 1963-64,
state aid shall be disbursed in accordance
with existing law;

(3) beginning on July 1, 1963, budgets
shall be prepared and state aid computed
in accordance with this Act;

(4) beginning with the second session
of the third Alaska legislature in 1964, ap-
propriations shall be made in accordance
with this Act;

(5) beginning on July 1, 1964, state
aid shall be disbursed in accordance with
this Act.

Sec. 5.05. Effective Date. This Act
takes effect July 1, 1962.

Approved May 4, 1962

CHAPTER 165
. AN ACT
Relating to state elections; amending Ch. 83, SLA 1960; and providing for an effective

date.

Be it enacted by the Legislature of the
State of Alaska:

Section 1. Ch. 83, SLA 1960, is amended
by adding a new Sec. 5.14 to read:

Sec. 5.14. Party Committeemen and
Committeewomen Elected at Primaries.
At such primary election, the members
of the respective political parties shall
also elect the members of the district
and state central committees for the
terms and in the number now provided,
or as may hereafter be provided, in
the party rules of organization of the
respective parties. Party rules of or-
ganization may also provide for addi-
tional ex officio members of such com-
mittees.

(a) In the election years when a
President of the United States is not
to be elected, each major political party
shall elect its national committeeman
and its national committeewoman.

{b) To qualify as a candidate for
election to the district or state central

(5.5.5.B. 147)

committee, national committeeman, or
committeewoman, a person must have
registered a party preference in the pre-
ceding primary election.

(c) District committees shall be
elected from and by the voters of each
major senate district as provided in the
party rules. State central committee
members shall be elected from and by
the voters of the state as provided in the
party rules.

(d) Candidates for election to the
district and state central committees,
national committeeman, and national
committeewoman shall file their nomi-
nating petitions or declarations with the
secretary of state as required of candi-
dates for state offices, and shall pay a
fee of $10 for district office, and a fee of
320 for a state-wide office.

(e) The names of all candidates
shall be printed on separate ballots for
each political party. Voters who declare
their party preference shall be issued a
ballot for that party at the same time as
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MEMORANDUM State of Alaska

Department of Law

To: Scott Nordstrand Date: April 25, 2005

Deputy Attorney General File No-

Tel. No.: (907) 465-3600

Fax: (907) 465-2520

From:  Kathleen Strait); % 1}/ Subject: [nterpretation of
Neil Slotnick /j AS 14.17.510(c)
Assistant Attorneys General
Labor & State Affairs Section

b Introduction and Short Answers

You have requested that we answer two questions concerning AS 14.17.510(c),
which limits to 50 percent the amount of an annual increase in the assessed value of the
property in a city or borough school district that may be used to determine the amount of
local contribution the district is required to make to obtain state funds for education.

The first question i1s whether the 50 percent discount allowed in AS 14.17.510(c)
applies to an increase in a district’s assessment on account of the annexation of additional
territory. The short answer is yes.

The second question is how to apply the 50 percent discount when a district is
formed after 1999, the base year from which increases covered by AS 14.17.510(c) are
calculated. We believe that the legislature or the Department of Education and Early
Development will have to determine through statute or regulation an appropriate base
year for a newly formed district.

I1. Discussion

A. AS 14.17.510(c) and Annexation

AS 14.17.510(c) provides:

(c) Notwithstanding AS 14.17.410(b)(2) and the other provisions of
this section, if the assessed value in a city or borough school district
determined under (a) of this section increases from the base year,
only 50 percent of the annual increase in assessed value may be

Exhibit C
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To: Deputy Attorney General Nordstrand April 25, 2005
Re: AS 14.17.510(c) Page 2

included in determining the assessed value in a city or borough
school district under (a) of this section. The limitation on the
increase 1n assessed value in this subsection applies only to a
determination of assessed value for purposes of calculating the
required contribution of a city or borough school district under
AS 14.17.410(b)(2) and 14.17.490(b). In this subsection, the base
year is 1999.'

The effect of this subsection is to reduce the required local effort toward education
and to increase the state aid for education in organized communities in which the
assessed value of property is increasing. An annexation increases the assessed value of
property in an organized community. Therefore, if we were to follow the plain language
of the statute, it would appear that only fifty percent of the increase of assessed value
over the base year valuation caused by an annexation would be included in the
calculation of local effort.

In Alaska, however, we cannot assume that this plain language interpretation will
control. “The objective of statutory construction is to give effect to the intent of the
legislature, with due regard for the meaning that the statutory language conveys to
others.” City of Dillingham v. CH2M Hill Northwest, Inc., 873 P.2d 1271, 1277 (Alaska
1994). Thus, “[s]tatutory construction begins with an analysis of the language of the
statute construed in light of its purpose.” Borg-Warner Corp. v. AVCO Corp., 850 P.2d
628, 633 n.12 (Alaska 1993). The Alaska Supreme Court has established a continuum,
under which “the plainer the language of a statute, the more convincing contrary
legislative history must be to interpret a statute in a contrary manner.” Dillingham, 873
P.2d at 1276.

Here, the legislative history does not provide a clear directive to overcome the
plain meaning of the statute. This subsection was adopted in 2001. Ch. 95 §2, SLA
2001. In testimony before the Senate Finance Committee, the subsection was described

' AS 14.17.410(b)(2) requires a city or borough school district to contribute the

equivalent of a four mill tax levy of the full and true value of taxable property as
determined by the Department of Commerce and Economic Development (DCED), not to
exceed 45 percent of a district’s basic need. AS 14.17.490(b) prohibits a district from
receiving the difference between its funding under AS 14.17.410 in 1999 and subsequent
fiscal years if the district does not make the four mill contribution. AS 14.17.510(a)
requires DCED to assess the full and true value of taxable property in the city or borough
in consultation with the city or borough’s assessor.
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To: Deputy Attorney General Nordstrand April 25, 2005
Re: AS 14.17.510(c) Page 3

as an effort to provide tax relief for “all of organized Alaska™ by splitting the cost of
increases in assessed value with local taxpayers. Sen. Finance Committee, Hearing on
SB 174, remarks of Sen. Wilken (April 20, 2001). It was anticipated that additional
general fund contributions would be required to make up the discount. Sen. Finance
Committee, Hearing on SB 174, remarks of Sens. Hoffman, Leman, and Wilken

(April 20, 2001).> The House Finance Committee discussed the effect of the 50 percent
discount on education funding, but apparently the intent of subsection was not clear to its
members. House Finance Committee on CSSB 174, remarks of Rep. Davies

(May 6, 2001.)

On this history, it seems that in adopting subsection 510(c), the Senate Finance
Committee intended to benefit property taxpayers in existing organized communities that
had an increase in assessed value over the base year.” The focus appears to be on
providing taxpayer relief from the increase in taxation caused by property appreciation.
We find no evidence that the drafters ever addressed the question of appreciation of the
municipal tax base through annexation. Yet, an increase in the required local effort
would affect all municipal taxpayers, regardless of whether that increase was caused by
annexation or appreciation. Furthermore, if annexed property were fully included in the
calculation of local effort, it could create a disincentive to annexation—a result that
would appear to be the opposite of legislative intent, which favored having a tax base and
local effort. In sum, given the legislative intent to provide protection for municipal
taxpayers from increases in the municipal tax base, we cannot say on this record that the
legislature did not intend for the plain meaning of the statute to control.

Similarly, the canons of statutory construction for tax statutes do not fit well with
this statute. Under well-settled law, exemptions to taxes are construed narrowly in favor
of the government. State, Dep 't of Revenue v. Alaska Pulp America, Inc., 674 P.2d 268,
276 (Alaska 1983) (“tax exemptions are construed narrowly against the taxpayer™); City
of Nome v. Catholic Bishop of Northern Alaska, 707 P.2d 870, 879 (Alaska 1985)

. The subsection was briefly addressed at an April 24, 2001, Senate Finance

Committee hearing, when the word “annual” was added to the subsection, but little was
added to the discussion of April 20.

? In his presentation to the Senate Finance Committee, Sen. Wilken presented a
chart showing assessment changes in several municipalities, though it is not clear from
the testimony whether the changes were increase or decreases. In the fiscal note
accompanying the bill, 19 school districts showed increased state aid as a result of this
section.
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(“[s]tatutes granting tax exemptions are narrowly construed.”); Union Oil Co. of
California v. State, Dep’t of Rev., 677 P.2d 1256, 1260 (Alaska 1984) (the principle that
tax exemption laws are strictly construed against the exemption extends to exemptions by
contracts). If this statute were a tax exemption, arguably we should construe it to favor
full inclusion of annexed property. Yet, here, this statute is not a tax exemption. This
statute is a determination of the tax base for local effort for education. The municipality
may still tax all annexed property at the same rate that it taxes other property. We cannot
conclude that this rule of construction overcomes the plain language of the statute that
governs all increases in value since 1999, without regard to whether the increases were
due to annexation or appreciation. Therefore, the Department of Community and
Economic Development should treat increases in the municipal tax base caused by
annexation the same as it treats increases caused by appreciation.

B. The Base Year for Newly Organized Municipal Districts

To address this second question, we first examined other sections of AS 14.17 to
determine if the legislature had provided guidance on new municipal districts that might
assist us in determining how AS 14.17.510(c) would apply to a newly formed municipal
school district. Cf. Bullock v. State, DC&RA, 19 P.3d 1209, 1214-15 (Alaska 2001) (court
will generally construe statutes in pari materia where two statutes deal with the same
subject matter; principle of statutory construction that all sections of an act are to be
construed together so that all have meaning and no section conflicts with another).

Alaska Statute 14.17.410(e) addresses new municipal districts, and AS 14.17.490 uses
fiscal year 1999 as a base year, but neither provides assistance in answering our question.

Unlike AS 14.17.410(e), AS 14.17.510(c) does not make any provision for newly
organized city or borough school districts. Section 410(e) sets out alternate formulas for
the calculation of the required local effort in the first three fiscal years the district
operates schools after July 1, 1998. Section 510(c) assumes a 1999 base year for the
purpose of calculating the 50 percent discount of full and true value, and makes no
reference to section 410(e). The purpose of 410(e) is to ease the transition of a new
district as it assumes its local obligation responsibilities. This is different from the
purpose of 510(c), which is to provide property tax relief for districts with appreciating
tax bases, although both could be seen as tax-relief measures.

AS 14.17.490 also adopts 1999 as a base year, but its purpose is to provide a
mechanism to determine what additional state aid can be paid to those districts that might
otherwise lose aid as a result of 1998 legislative changes in the school funding formula,
and under what circumstances that aid will be reduced. It lacks any direct reference to
new school districts, and would not apply to a district not in existence in 1998. Thus,
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other statutes are of no assistance in trying to apply 510(c) to a new municipal school
district.

If a new district does not have a 1999 DCED assessment, 1999 cannot be used as a
base year for the purpose of determining eligibility for the 50 percent discount. Without
further legislative guidance, we see two possible alternatives here. First, we could
assume that since AS 14.17.410(e) was adopted in the same act as AS 14.17.510(c),
section 410(e) is the exclusive tax relief for new districts, and 510(c) does not apply.

This interpretation seems peculiarly harsh and inapt, given the legislative intent to
encourage formation of municipal school districts. Alternatively, we could assume that
the entire value of the municipality represents an increase from 1999. This result, too,
would not be satisfactory. It would give the new municipality too large an exemption
from the local effort requirement.

In order for the statutory scheme to work properly, a base year must be specified.
We do not believe, however, that this office can find an implied-in-law base year that the
assessor could use for a new municipality that did not have assessed property in 1999.
Under well-settled law, we are very reluctant to “add missing terms or hypothesize
differently worded provisions in order to reach a particular result.” Hickel v. Cowper,
874 P.2d 922, 927-28 (Alaska 1994); see also Hootch v. State-Operated School Systems,
536 P.2d 793, 804 (Alaska 1975) (rejecting request “to insert into the constitution a
concept not present in the original document™); Municipality of Anchorage v. Suzuki, 41
P.3d 147, 150-51 (Alaska 2002) (“In ascertaining the plain meaning of a statute, we
refrain from adding terms.”).

In our view, resolution of this issue will require a policy-making body—either the
legislature or the state board—to designate a base year. The legislature has some time in
which to take action. When a new municipality is formed, it likely will not assume
school duties for two years. AS 29.05.140. Following that time, there is a three-year
transition tax-ramp-up period allowed for under AS 14.17.410(e). Thus, the legislature
will have five years to address this issue. If the legislature has not acted within that time
to specify how to apply AS 14.17.510(c) to new municipal districts, the Department of
Education and Early Development should adopt regulations to provide for the selection of
a base year.” If no policy-making body has addressed this issue, we will have to revisit
the matter. At this time, we do not see a logical way to apply 510(c) to a new municipal
school district without some authority to designate a base year.

* The department has specific authority to adopt regulations necessary to implement

chapter 17 of title 14. AS 14.17.920. Here, if the legislature fails to act, a regulation
determining the base year would be necessary and consistent with legislative intent.
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III. Conclusion

We conclude that AS 14.17.510(c) applies to all increases in value for an existing
municipality. For new districts, the legislature or the department should specify a base
year. If a base year is not specified by the legislature or the department, we conclude that
the assessor would have no authority to imply a base year for application of AS
14.17.510(c) to a new municipal school district.

SCS/nfp
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT JUNEAU n

ot

1ASRA

WAYNE ALEX, WILLIAM A. THOMAS,
JR., ED MAKI, JOEN C. MARTIN,
WARREN 8. WESTROM, DICK
WORKMAN, MARK W. WHITE, CARL
SIMS, BRUCE R. GILBERT, FRED
CHAMBERS, DOUGLAS D. KARNS,
HAROLD D, BIELESKI and LEO R.

)
} .I-= __‘ In;
)
)
;
ALBECKER, JR., )
)
Plaintiffs, )
)
)
)
)
)
)
)
)
)

ve. 1JU-78~191 CIV

SOUTHERN SOUTHEAST REGIONAL
AQUACULTURE ASSOCIATION, et
al.,

Defendants.

PRELIMINARY INJUNCTION

Plaintiffs have moved for a preliminary injunction
in the above-captioned matter. Based upon the pleadingo and
presentations of counsel, the court makes the following:

FINDINGS OF FACT

1., This court entered a decision and order on
July 13, 1979, granting plaintiffs' motion for summary
judgment and declaring that involuntary assessments against
sale of salmon for the support of aguaculture associations
under AS 16.10.530 is unconstitutional. That decision and
order is incorporated by this reference.

2, The Southern Southeast Regional Agquaculture
Asgociation and the Worthern Southeast Aquaculture Association
have in place for the current season, assessment programs
pursuant to AS 16.19.530, and absent a further order of this
court, the assessments will be collected and paid over to
the associations, The bulk of the assessment funds would be
collected between the present date and the end of the 1979

fishing season. In the normal course and without further
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order of this court, the funds would be withheld from the
fishermen illegally, would be passed along from the fish
buyers and processors to the agquaculture association, and
would be expended for programs which are already underway
and to which the aguaculture associations are committed.

3. The continued collection of assessments under
the statute, now declared void, or any expenditure of those
funds or other action placing them out of the reach of the
fishermen, would be an illegal act. The injury to fishermen
of the continued assessments is real, and any countervailing
injury to the aguaculture associations is not legally
cognizable because it flows from constitutionally impermissble
acts,

4. BAn appeal is planned in this case, and if the
decision of this court were to be reversed, it would be
difficult to put the parties back to the status gquo ante if
aspessments were terminated and amounts previouasly collected
were refunded pending appeal.

Based upon the foregoing Findings of Fact the
court makes the following:

CONCLUSIONS OF LAW

1. Plaintiffs are entitled to an order enjoining
the expenditure of funds collected under AS 16,10.530.

2. In order to protect the interests of the
defendants pending any decision on appeal, the amounts to
which the aquaculture assoclations would otherwise be entitled
under programs authorized pursuant to AS 16.10.530, should
be collected and held in trust pending final disposition by

this court.

00999
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Based upon the foregoing Findings of Fact and

Conclusions of Law,
IT IS ORDERED:
1. That the defendants shall be and are enjoined

from transferring, committing or expending any proceeds for
any assessments collected in Southeast Alaska for fish

delivered to processors after July 13, 1979, under the

authority of AS 16.10.530, except as provided in this

injunction.

2. That the processor defendants shall continue
to collect such assessments as have herctofore been authorized
pursuant to AS 16.10.530, and shall, in the ordinary course
of business, forward all proceeds of those collections as
follows:

a) 'Those aassesaments which would otherwise be
forwarded or traznsferred to Northern Southeast Regional
Aquaculture Association, shall be deposited in an account
established for the purposes of this order at the First
Natlonal Bank of Anchorage, Juneau Branch, which account
shall bear interest at the highest prevailing rate and shall
be subject to tne further order of this court.

b) Those assessments which would otherwise be
forwarded or trensferred Lo Southern Southeast Regional
Aquaculture Association, shall be deposited in an account
established for the purposes of this order at the Natilonal
Bank of Anchoraca, Anchorage Downtown Dranch, which account
shall bear interest at the highest prevailing rate and shall
be subject to the further order of this court.

¢) 'Those assesaments which any commercial fisherman

has agresd that, on a form approved by this court, may be




collected or expended as a voluntary assessment under AS

16.10. 540 and which the defendants have agreed way be

offset against any obligation under AS 16.10.530, shall be

forwarded to defendant Southern Southeast Regional Aquaculture
Association, Ino. or Northern Southeast Regional Aquaculture
Association, Inc., as may be appropriate.

This injunction shall remain in effect until
modified or superseded by this court.

patED this /£ day of August, 1979.

)/
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRBT JUDTCIAL DISTRICT AT JUNEAU

mws ALEX, WILLIAM A THOMAS,
ED MAKI, JOHN C, MARTIN,
tmknn 8. WBSTROM, DICK WORKMAN,
MARK W, WHITE, CARL SIMS, BRUCE R.
GILBEKT, FRED CHAMBERS, DOUGLAS
D. Kﬁnus HAROLD D, BIELESKI, and
LRBO R. AUBECKER, JR.,

Plaintiffs,

; ﬁg§WHﬁ§gu SOUTHEAST REGIONAL
RE ASBOCIATION, et al.,

Defandants .

S St Sl Vet Sl St Sl Nl Vgt Sl P Nl N i o N

1JU~78-191~Civ,
ORDER

Pursusnt to a Stipulation to Amend Order filed by the
parties in this court on the qgif duy of April, 1981,

1T 1S ORDERED that this court's order of August 16,
1979 in the above-captionad case is amended o provide that
fno furcher Toyslty ussessments are to he collected under
AS 16,10,530 sfter April 1, 1981 in either the Southern
Southeast Region or cthe Horthern Southeast Region,

DATED this £ day of April, 1981 at Juncau, Alaska.

Z. Ll

Superlor Court Judge”
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THEE SUPREME COURT OF THE STATE OF SRAREA

STAPE UF ALASEA, SR PHERR
SOUTHEAST REGIONMAL ~DUACULTUR)
ASSOCTATION, and SOUTHEN:
SOUTHEAST REGIONAL A UACULSURE
ASB0CIATION,

Appellantg,
Vi

WAYHNE ALLEX, WILLLIAM -, THOMAS,
JR., BB MAKL, JOUN L MARTIH,
WARRTN 5., WESTROM, n1cH WORKNMAN,
MARE W, WHITE, CARL SIMS, BRUCE .
GILBERT, FRED CHAMBTES , IXMIGLAYS 1.
KARNS, HAROLD . BIZLESKY, and
LEQ R. ALBECKER, Jit.,

Appiel Leey,

)
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TO:  Superior Court of the Stoate of Alanka,
First Judicial bisteier o0 upcsg.

The SCabe wf 51 kg, Horcher-

adquaculiure Ascasint can ad Soar oo

Aquacul ture Ansociat son Ui bed apgee

the Superior Court, irse Judiciad
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S HESTROM, DICH WOMENAL, MARE W, WHITE, CaRL o1ns,

BRUCE R. SILDTNT, Vi CHAMHTRG, DONOLAS DL EAILIG . NAROLD

D, BIBLESKI nnd LEO J:. EIBECRER, Ji.
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Suprem: Court Nos, 5056, 5086
and 51412

Entored by dircetion of the Court and pursuvant to

Appellate Rule 507 at Anchorage, Alavka, on May 4, 1982,

CLUERE OF THE SUPREME Ccounrt

.

»ort D. Bacon

Pae of .



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT AT JUNEAU
WAYNE ALEX, «¢t al,,
PlainmiifE,
s Il vs.
SOUTHERN SOUTHEAST REGIONAL

° | AQUACULTURE ASSOCIATION,
7 ot .1- N

No. 1JU-78-191 Civil
Defendant,

¥ CORRECTED
8 RY JUDGMERT

19
" Judgment in favor of the plaintiff class is hereby
i entered against the State of Alaska and the Northern Southeast
s || Regional Aqueculture Association in the sum of $1,268,447.85,
15 || Plus prejudgment interest al 4 percent to August 1, 1982 of
" §321,190.24, for o total of $1,589,635.009,

e Judgment 4n lavor of the plaintitt class le heraby
w || entered sgainat the Srare of Alaska und the Southern Southeast

“H Reglonel Aquuculture Association in the sum of $1,080,226.2¢,
plus prejudgment interest at 8 percent to August 1, 1982 ot

$912,141.87, for & total judgment nf 57,992, 368.09.

Judgeent i herebv enrered authorizing the transter of
all funds Ln the trust accounts established pursusnt to this
court's August 16, 1979 order to the State of Alaska, to be add-~
ed to the smount appropriated by § 6 at 139 SLA 1982, for the
purpose of satfafying thic judgment and any additional ordere

entered in this action.

¥ B ¥ B B

¥
f Judgment is hereby entered divecting the Brate of
i Alaska to transfer $227,381.13 to rhe Norcthern Southeast Region-

- B al Agquaculture Assoriation.
I

n.‘! dudgmert is hereby entercd directing the State of

ug Alagka to trannfer 5206 ,4%86 5 to the Southern foutheast Reglon=
&

”i; al Aquaculture Associstion.

2 Judgment 13 herob: entered making the State of Alaska
i

"l; primarily liable for amountu due the plaineiff cless to the

- M&;ﬁm s T e i

Page 8 of 9



extant those amounts may be satisfied by funds from the appro=
. priation in § 6 ch, 139 SLA 1982 and funds remaining after the
transmirral of the indicated sums to the aquaculture aseo-
ciations. The aquaculture associastions shall be liable on &

proportionate basis for any amounts which the State of Alaska is

unable te satisfy from those funds,

The plaintitr claes shall promptly file ite motions
regarding costs and attorneys fees.

All matters relating to the assignment of any remain=
4ng causes of action will be determined at a future date and are
not encompassed in this partial sunmary judgment,

ALl matters relating to additional amounts to be
transferred to the Northern Southeast Regional Aquaculture Agsso-
ociation and the Southern Southeast Regional Aquaculture Asso-
ciation will be determined at a rtuture date and are not encom~
passed in this partisl summary judgment.

All matters relating to interest accruing to the
Horthern Southeast Regional Aquaculture Association and the
Southern Southeast Regional Aquaculture Association will be de-
termined at & future date and are not encompassed in this par-
tial summary judgment,

All matters relating to the &haring of costs among
defendants, and to costs and actorneys tees incurred by the
Northern Southeast Regional Aqueculture Associacion and the
Southern Southeast Regional Aquaculture Associstion, will be de-

termined at a future date and are not encompassed in this par-

tial summary judgment.
Dated October Z§, 1982, nunc pro tunc to September

21, 1982, at Juneau, Alaoska.

g % 8 %3 8B & ¥ BB

A SR R et B o TR RS . hl
eI I Page 9 of 9
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Crry SoE00L8 AND SoHOOL DISTRIOTS '§37-3-2&

§ 87-3-24. Lien and liability for taxes: Aoction o enforce lis-
pility. All taxes levied #nd assessed by the school board under
this article shall be a lien upon the property assessed and such lien
shall be prior and paramount to all other liens and encumbrances,
and may be foreclosed by an appropriate action in any court of
competent jurisdiction. The owner of the property assessed shall
be personally liable for the amount of taxes assessed against such
property; and such taxes, together with penalties and interest, may
be collected after the same become due, in a personal action brought
in the name of the school district against such owner in any court
of competent jurisdiction. [L: 1929, ch 97, § 30, p 206; CLA 1933,

§ 1324.]

§ 37-3-25. Additional powers and remedies to collect taxes. In
addition to the remedies given by the last section, the school

" poard shall have the same power to levy and collect faxes and to

enforce the lien against personal or real property as is now by law
granted or may hereafter be granted to the common council of
municipal corporations and in such proceedings the school board
ghall have the same power as the common ceuncil of a municipal
corporation, and the clerk of the school board shall have the same
power and duties as the olerk of an incorporated city. [L 1929,
ch 97, § 31, p 207; CLA 1933, § 1825.]

§ 87-3-26. COonsent to taxation: Record and report of receipts
snd disburgements. Any community incorporated in accordance
with the provisions of this article shall be deemed to have con-
stnted to the imposition of such taxes as are authorized by and
may be imposed under its provisions for school purposes. The clerk
of the school board in each district shall keep a record of all
monies collected and distributed and shsll annually transmit to
the Commissioner of Education a verified statément showing such-
receipts and disbursements, which statement shall be kept on file
in the office of the Commissioner of Education. [L 1929, ch 97,
§ 32, p 207; CLA 1933, § 1326.]

Article 3 .
Oity Schools and School Districts

§37-3-31. Oity schools to be egtablished and maintaindd.

§37-8-32. City as school district: Buildings and funds: ~BSchdol board,

§37-3-33. Expenditure and eustody of funds: Treasurer’s band: Power to

. employ teachers-and maintain schools.

§37-3-34. Reports to Commissioner of Edueation.

§87-8-35. Submission of budget to council: Determination of amount svail-
able: Order for payment to school bosrd treasurer: Tax levy.

(2 Alaska]—359 929 -
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§ 87-3-31 EpuoaTioN

§ 37-8-86. Report of sxpenditures to couneil.
§ 37-8-37. Record and minutes of school board: Account of receipts and ex-
penditures: Inspection of records.

§ 87-3-31, _ Oity schools to be established and maintained, City
schools shall be established and maintained as provided in Chap-
ter 97 of the Session Laws of Alaska, 1923 [§§ 37-3-32-37-3-37
herein], and such- other laws as may have been heretofore or may
hereafter be enacted relative thereto. [L 1929, ch 97, § 16, p 200.]

§ 37-3-32. City as school district: Buildings and funds: School
board. Every city shall constitute a school district, and it shall
be the duty of the council t6 provide the same with guitable 4
school houses, and to provide the necessary funds to maintain &
public schools therein, but such schools when established shall
be under the supervision and control of & school board of three
members. The members of such board firast elected shall hold
their office for one, two, and three years, respectively, and until
their successors are elected and qualified, and one member of said
board shall be elected each year thereafter for a term of three
years and until his successor is elected and qualified. They shall
each, before entering upon the duties of their office, take an oath in
writing to honestly and faithfully discharge the duties of their
trust. Within seven daya after each annual election the board
shall organize and shall annually elect one of their members presi-
dent, one treasurer, and one clerk of the board. In case a vacancy
in membership of said board occurs from death, resignation, re-
moval or other cause, such vacancy may be filled by appointment
by the council of the city with the consent of the remaining mem-
bers of the board, and in event the remaining members of the
board de not consent to have the vacancy fllled by the counecil,
such vacancy shall be filled by special election upon at least ten
days notice called by the council When a vacancy is filled by
appointment by the city council the appointee shall serve only
until a successor is elected at the next general election. [L 1923,
ch 97, § 29, p 206; CLA 1933, § 1301.]

CROSS REFERENCES
Time when term of sehool offieers be?.u: 561&1-58.
8-1

Vacansies in sehool board, see also: § 16-1-57.
Removal of school board members: § -81.

COLLATERAL REFERENCES

47 Am Jur 269, 340.

Notes: 19 ALR 545 (schoolbouse aa s "public building”), 20 ALR 240
(schoolhiouse as An “outhouse” or “outbuilding”), 161 ALE 1308 (constitu-
tionality, construetion, and applicstion of statutes deelaring that sehool build.
inga are civic centers or otherwise providing for uss of such buildings for other
than school purposes).

930 [Alaska]




Crry ScHoOL8 AND ScHOOL DiIsTRICTS §37-3-36
NOTES OF DECISIONS

There is imposed upor the couneil
the legislative power and duty of pro-
viding the means to sup%nrt the pub-
lie sehools, and upon the board the ex-
ecutive power and duty of superin-
tending, directing, and governing
them, Brace v Solner (1901) 1 A 361.

“Maintenance” is the act of main.
taining, To meintain is to hold or
preserve in any particular state or
condition; to keep from falling, de-
clining, or ceasing; to supply with
means of support; to provide for, to
sustain, to keep up. Brace v Solner
(1901) 1 A 361.

“SBupervision” means having general
oversight of, especially as an officer
vested with authority; oversight; in-
spection; the act of supervising; su-

perintendsnce. Brace v Bolner (1901)
1 A 361

To “control” is to exercise a direct-
ing, restraining, or governing influence
over; to direct; to regulate; to guide.
Brace v Bolner (1001) 1 A 381,

The law imposed the duty upon the
town couneil to provide for an election
for the choosing of members of the
school board, and to declare the results.
Brand v Nome (1806) 3 A 29,

Under similar provisions of the for-
mer law relating to the first election of
the school board, it was deemed one of
the rights of the electors to fix the
terms of the members of the first board,
where they were of unequal duration.
Brand v Nome (1806) 3 A 29.

§ 37-3-33. Expenditure and custody of funds: Treasurer's bond:
Power to employ teachers and maintain schools, All money
available for school purposes, except for the construction and
equipment of school houses and the acquisition of sites for the same,
shall be expended under the direction of said board, and the treas-
urer of said board shall be the custodian of said money, and he
shall, before entering upon the duties of the office, give his bond
with sufficient sureties to the city in such sum as the council may
direct and subject to its approval, but not less than twice the
amount that may come into his hands at any one time as treasurer,
conditioned that he will honestly and faithfully disburse and
account for all money that may come into his hands as such treas-
urer, which bond shall be filed with the municipal clerk. He shall
pay no money from the treasury except for the purpose authorized
by law and on warrants signed by the clerk and countersigned by
the president of the board. The said board shall have the power
to hire and employ the necessary teachers, to provide for heating
and lighting the schoolhouse and in general do and perform every-
thing necessary for the due maintenance of a proper school.
[L 1923, ch 97, § 30, p 207; CLA 1933, § 1305.]

§37-3-34. Reports to Commissioner of Education. The clerk
of the school board shall from time to time make such reports to
the Commissioner of Education as shall be by the latter or by the
Territorial Board of 'Education required. [L 1923, ¢h 97, § 31,
p 207; CLA 1933, § 1306.]

§ 37-3-36. Submission of budget to council: Determination of
amount available: Order for payment to school board treasurer:
931
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§ 37-3-38 EDUOATION

Tax levy. As soon as a city school board shall leave [be] organized -
after the annual election they shall estimate the amount of money .
necessary for school purposes for the ensuing school year and |
submit such budget to the city countil. The city .council shall
then determine the amount of money to be made available for
sehool purposes, and shall furnish the school board of the city a °
statement of such sum, and shall require the treasurer to pay the ™
sum available for school purposes to the treasurer of the school
board. The amount of money tq be made available by the munici. |
pality for school purposes shall be determined by resolution of the
council before the tax levy is made, and such amount may be
levied as a separate tax or as a part of the municipal tax. [L
1928, ch 97, § 32, p 207; CLA 1983, § 1307.)

§ 87-3-36. Report of expenditures to council. The school board
shall whenever required by the city council, but not oftener than
once each month transmit to the council a detailed report and
statement of the moneys expended and for what and to whom paid,
[L: 1923, ch 97, § 38, p 207; CLA 1933, § 1308.]

§ 373-37. Record and minutes of school board: Account of
receipts and expenditures: Inspeotion of records. The clerk of
the school board shall keep in permanent form the minutes of the
meetings and a record of all the proceedings of the board. The treas-
urer of the school board shall keep accurate and full account of
all the moneys received and expended by him, and shall preserve
the proper vouchers for all expenditures. All the records and
files of the school board shall be open to inspeetion by the public
at all reasonable times. [L 1923, ch 97, § 34, p 209; CLA 1933
§ 1309.]

Article 4
Independent School Districts

§37-3-41. Incorporation authorized: Area.

§37-3-42. Bchool board: Management of school matters: Organization and
election of officers: Assessor,

§ 87-3-43, Manner of incorporation: Petition and order for election: Noties
of elestion.

§37-3-44, Qualifications of elestors: Ballota,

§ 87-3-46. " Onth of election judges: Canvasa: Certificates of results,

§37-3-48. Order of District Judge deelaring incorporation: Powers of district.

§87-3-47. Qualifications of election judges: Canvass of votu for achool board
‘members: Certificatss of election.

§ 87-8-48, Qualifications and oath of school board members,

§ 37-3-40. Term of office of school board members,

§ 37-3-50, Filling vacancy in membership of board

932
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INpDEPENDENT ScHOOL DisTRICTS §37-3-43
§37-3-51. Bond of treasurer and assessor: Custody of funds: Compensation
of officers.
§ 37-3-52. Board to provide for eleetions.
§ 37-3-53. Board to prepare and present budget: Proportioning funds between

eity and outside territory: Levy and collection of taxes: Delin-
quent taxes: Exemptions.
§ 37-3-54. Lien and liability for taxes: Fnforcement: Board to have taxing
powers and duties of council: Refunda.
3-55. Record and statement of receipts and disbursements.

o
[~ ]
=1

§ 37-3-41. Incorporation authorized: Area. The people of any
incorporated city and its adjacent settlement, or settlements may
incorporate as Independent School Districts in the manner here-
inafter provided, but such distriets shall not embrace more than
two hundred fifty (250) square miles of territory. [L 1935, ch
77, § 1, p 157; am L Ex Sess 1946, ch 7, § 1, p 45, effective March
29, 1946.]

§ 37-3-42. School board: Management of school matters: Or-
ganization and election of officers: Assessor. Kach school district
organized under the provisions of this Aect shall have a school
board of five (5) members to be elected as hereinafter provided,
who shall have the exclusive management and eontrol of sehool
matters in the district, subject to the Territorial School Laws and
regulations promulgated by the Commissioner of Education and
the Territorial Board of Edueation

Within seven (7) days after each annual school board election,
which eleetion shall be on the same day and at the same time as
the city election in such distriets, the board shall organize and
annually eleet one of its members as president, one as treasurer,
and one as clerk of the board. Said board shall also have the power,
and it shall be its duty, to appoint from its number or from among
the residents of the Independent School Distriet, an assessor who
shall place an assessed valuation on all real and personal property
outside the city included in the distriet and ineluded within the
limits of the distriet in accordance with the valuations of similar
property within the ecity; and it shall further be his duty to aet
as tax collector in the distriet located outside the ecity, and who,
before assuming the duties of his office, shall take an oath in
writing to honestly and faithfully discharge the duties of his
office. [L 1935, eh 77, § 2, p 157.]

§ 37-3-43. Manner of incorporation: Petition and order for
election: Notice of election. The manner of incorporation of Inde-
pendent School Districts shall be as follows: A petition praying
for such incorporation shall first be presented to the Judge of the
United States District Court of the Judieial Division in which the

933
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§37-3-44 Ebucation

proposed school distriet is located. Such petition must be signed
by as many voters as would be equal to twenty-five per cent (256%)
of the number of people who voted in the proposed sehool district
at the last General Election and who are residents of the pro-
posed school distriet, and shall specify as nearly as may be
possible the location, boundaries, and number of inhabitants of the
proposed school district, and specify the name by which it is to be
known.

The Judge of the District Court, upon presentation and filing
of such petition, shall order an election in said proposed district
for the purpose of determining whether the people of the com-
munity desire such incorporation, and shall, by said order, designate
the date of such election, the places and hours of voting, and
appoint three qualified voters in the proposed school district to
supervise and appoint judges and election officers for such election.

A printed or typewritten copy of said order shall be posted in
three public places within the limits of the proposed school distriet
for at least thirty (30) days prior to the day of election, and such
posting shall be sufficient notice of such eleetion. [L 1935, eh 77,
§ 3, p 158.]

§ 37-3-44. Qualifications of electors: Ballots. The qualifications
of the electors at said, or any subsequent school district election,
shall be as follows, to-wit: All citizens of the United States, twenty-
one (21) years of age and over, who are actual and bona fide
residents of Alaska, who have been such residents continuously
during the entire year immediately preceding the eleetion, and
who have been such residents continuously for thirty (30) days
next preceding the election in such school distriet, and who are
able to read and write the English language as presecribed by an
Act of the United States Congress on Marech 3, 1927, entitled,
“An Act to preseribe certain qualifications of voters in the Terri-
tory of Alaska, and for other purposes,” shall be qualified to vote
at such elections; provided, however, that the requirements of
this section as to ability to read and write shall not apply to any
person who is incapacitated from complying therewith by reason
of physical disability alone. The persons appointed to conduet
such first election shall provide a form of printed or written bal-
lots suitable for determining the question whether the voter is in
favor of, or against, the incorporation of the district, and the
election of five directors who must be qualified electors of the
school district and whose term of office shall be as hereinafter
preseribed. [L 1935, ch 77, § 4, p 159.]

- § 37-3-45. Oath of election judges: Canvass: Certificates of
results. The judges of election shall, before entering upon the
934
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INDEPENDENT SCHOOL DISTRICTS § 37-3-48

duties of their offices, take an oath in writing to faithfully and
impartially discharge the duties of their trust and they shall duly
canvass and compile the votes cast and issue under their hands
and seals a certificate in triplicate showing the number of votes
cast in favor of incorporation and the number of votes cast against
incorporation. One of said triplicate certificates, together with
all ballots and oaths of the judges of election, shall immediately
be filed with the Clerk of the Distriet Court in which the district
proposed to be incorporated is situated. Amnother of said certifi-
cates shall be filed with the Territorial Board of Education, and
the third of said certificates shall be filed with the School Board.

[L 1935, ch 77, § 5, p 159.]

§ 37-3-46. Order of District Judge declaring incorporation:
Powers of distriet. If a majority of the votes cast at said election
are in favor of incorporation the District Judge, by an order in
writing entered in the records of the court, shall adjudge and
declare that the distriet in which such election has been held is a
school distriet corporation, and the same shall thenceforth exer-
cise the powers hereinbefore and hereinafter designated, and such
other powers as may be granted by law. Said order shall desig-
nate the school district by name and may correct or more definitely
deseribe its boundaries. [L 1935, ¢h 77, § 6, p 160.]

§37-3.47. Qualifications of election judges: Canvass of votes
for school board members: Certificates of election. The said judges
of election shall be qualified voters in the school district and shall
also canvass the vote cast at said election for members of the
school board and in case the majority of the votes cast in the
district where such election is held have voted for incorpora-
tion, the judges shall declare the five candidates, who have received
the greatest number of votes for such office, duly elected and shall
issue and deliver to them certificates of their election. No ecandi-
date for any office shall be eligible to serve as judge of election.
[L 1935, eh 77, § 7, p 160.]

§37-3-48. Qualifications and oath of school board members.
The school board chosen at said election as well as those chosen at
subsequent elections shall be qualified voters in the school distriet,
and before entering upon the duties of their offices severally take
an oath in writing to faithfully and honestly discharge the duties
of their office, which oath shall be filed with the Clerk of the Dis-
trict Court in which the incorporated school distriet is situated.

(L 1935, ch 77, § 8, p 160.]
933
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§ 37-3-49 EpUcATION

§37-3-49. Term of office of school board members. The term
of office of the school board members of an Independent School
Distriet shall be five (5) years, one member retiring each year and
one new member being elected to take his place, except that the
terms of the first five members shall be as follows: Immediately
after qualifying as board members, the board shall assemble and
shall by lot draw the numbers 1, 2, 3, 4, and 5. The member draw-
ing Number 1 shall hold office until the next regular school election
at which time his suceessor shall be elected; the member drawing
Number 2 shall hold office until the second school election follow-
ing at which time his successor shall be elected; the member draw-
ing Number 3 shall hold office until the third school election
following at which time his successor shall be elected; the member
drawing Number 4 shall hold office until the fourth school election
following at which time his successor shall be elected; the member
drawing Number 5 shall hold office until the fifth school election

following at whieh time his suceessor shall be elected. [L 1935,
ch 77, § 9, p 160.]

§ 37-3-50. Filling vacancy in membership of board. In case a
¢ vacaney in the membership of said board occurs from death, resig-
nation, removal, or other causes, such vacancy shall be filled by the
remaining members of the board, and [the successor?] shall serve
as a member of said board until the next school election. In case
the remaining members of the board cannot agree, they shall call
a special election for the purpose of filling such vacaney. [L 1935,
ch 77, § 10, p 161.] -

§37-3-51. Bond of treasurer and assessor: Custody of funds:
Compensation of officers, The treasurer and assessor of the sehool
board shall give such bond with such sureties as the school board
may require. Said bonds to be conditioned for the honest and
faithful disbursing and aceounting of all monies that may come
into the hands of such officers by virtue of their offices. The treas-
urer of the board shall be custodian of all funds belonging to the
school district. The board shall have the power, subject to the
approval of the Territorial Commissioner of Edueation, to fix
the compensation of the Clerk, treasurer and assessor, which com-
pensation shall be paid from funds belonging to the school distriet
and raised by taxation therein, and the distriet shall not be entitled

to refund from the Territory on acount of any compensation so
paid. [L 1935, ¢h 77, § 11, p 161.]

§37-3-52. Board to provide for elections. The school board

shall have the power and it shall be their duty to prescribe rules
236

s .

Ir

for the conduct of
notice of election,
judges of election
election. [L 1935, ¢

§ 37-3-53. Board
funds between city
taxes: Delinquent t
of May each year tl
funds needed for al
beginning on the fi
following. It shall
of the funds to be
the funds to be rai
tions. It shall the
its approval or reje
city council shall at
it shall set aside f
expenses for the sel
school board.

The board shall th
tion of the distriet 1
accordingly and this
the city’s share wit
to the treasurer of tl
of the fiseal school y
assessor appointed b
of Oectober of each 3
taxable property out
on or before the firs
other half. The pe
the city but within t
city council for the
rates of interest on «
dents of the Indepen
limits shall be allowe
within the city. [L

§ 37.3-54. Lien av
have taxing powers
levied and assessed
be a lien upon the pre
paramount to all oth
closed by an approp
dietion. The owner
liable for the amoun’

Exhibit E




G

InpEPENDENT ScHOOL DISTRIOTS § 87-8-54

for the conduct of the election hereinbefore authorized, to give

' potice of election, designate and provide polling places, appoint

judges of election and attend to all matters pertaining to such
Jlection. [L 1935, ch 77, § 12, p 162.)

§87-3-68. Board to prepare and present budget: Proportioning
funds between city and outside territory: Levy and collection of
taxes: Delinquent taxes: Exemptions. On or before the first day
of May each year the school board shall determine the amount of
funds needed for all school purposes for the following school year
beginning on the first of July and ending on June 30, the year
following. It shall, at the same time, determine the proportion
of the funds to be raised within the. city and the proportion of
the funds to be raised outside the 'city based on assessed valua-
tions. It shall then present the budget to the city counecil for.
its approval or rejection of the city’s share of the budget. The
oity counecil shall at its. first meeting in May determine the amount
it shall set aside for school purposes as its share of the school
expenses for the school year and transmit this information to the
school board.

The board shall then determine the share to be paid by that por-
tion of the district lying outside the city and levy the rate outside
aceordingly and this rate shall be the same as is necessary to raise
the city’s share within the city. The city council shall transmit
to the treasurer of the school board on the first day of each quarter
of the fiscal school year one-fourth of its share of the budget. The
assessor appointed by the school board shall, on or before the first
of October of each year collect one-half of the taxes due from all
taxable property outside the city limits but within the district and,
on or before the firat of March of each year, he shall collect the
other half. The penalties for the non-payment of taxes outside
the city but within the district shall be the same as is fixed by the
city council for the non-payment of taxes within the city and the
rates of interest on delinquent taxes shall also be the same. Resi-
denta of the Independent School District living outside of the city
limits shall be sllowed the same exemption of taxes as 15 permitted
within the city. [L 1935 ch 77, § 13, p 162.]

§97.8.54. Lien and liability for taxes: Enforcement: Board to
have taxing powers and duties of ocouncil: Refunds. All taxes
levied and assessed by the school board under this article shall

- be a lien upon the property assessed and such lien shall be prior and

paramount to all other liens and encumbrances, and may be fore-
clogsed by an appropriate action in any court of competent juris-
diction. The owner of the property assessed shall be personally
liable for the amount of taxes assessed against such property; and
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such taxes, together with penalties and interest, may be collected
after the same has become due, in a personal action brought in the
name of the school district against such owner in any court of
competent jurisdiction. Provided: that the .school boards in inde-
pendent school districts in the levy and collection of taxes.shall
have all of the powers and duties given to the common council of
municipal corporations and the laws relative to the levy and collec-

- tion of taxes in municipal corporations are hereby extended to
. Independent School Districts.

Further provided: That all provisions in Sections 1331 to 1336

'inclusive, Compiled Laws of Alaska 1933 [§§ 37-3-61-37-3-66 herein],
‘requiring refunds of Territorial money to cities and incorporated

school districts, and establishing procedures therefor, are hereby
made applicable to Independent School Districts. [L: 1985, ch 77,
§:14, p 163; am L Ex Sess 1946, ch 7, § 2, p 46, effective March 29,
1946.]

§87.3-66. Record and statement of receipts and disbursements.
The clerk of the school board in each district shall keep & record
of all moniés collected and distributed and shall annually transmit
to the Commissioner of Education a verified statement showing
such receipts and disbursements, which statement shall be kept
on file in the office of the Commissioner of Hduecation. [L 1985,
ch 77, § 15, p 163.]

Article § _
Maintenance: of City Schools and Incorporated District Schools

§37-3-61. Behool maintenanee refund.

'§37-8-62. Amount of refund.

§ 37-3-63. Annual budget or statement of proposed expenditures,

§ 37-3-64¢. Restriction of expenditiires. ' .

§87-3-85. Quarterly sccount of maintenance expenses: Preparation and sub-
mission. :

§ 37-3-86, —— Approval by Commissioner: Warrants: Advancements and
refunds. °

§37.3-61. School maintenance refund. Such per centum of. the
total amount expended for the maintenance of public elementary
schools and high schools, within the limits of any incorporated city
or incorporated school district or independent School District as
the Legislature may from tims to time direct, shall be refunded to
the school fund of said incorporated city or incorporated school
district or Independent School Distriet from the moneys of the
Territory as hereinafter set forth: Provided, that no expense in-
curred for the construction of buildings or for the repair, alter-
238 I
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ation or improvement of buildings or for the purchase of building
gites or for interest on bonded or other indebtedness shall be con-
gidered expenses for maintenance within the meaning of this
article. [Li 1929, ch 97, § 58, p 217; CLA 1933, § 1331; am L Ex
Qess 1946, ch 12, § 1, p 93, effective July 1, 1946.]

§87-8-63, Amount of refund. Where the total resident school
enrollment by school year is less than 150 pupils, eighty-five per
centum and where it is 150 pupils or over and less than 300, eighty
per centum and where it is 300 pupils or over, seventy-five per
centum of the total amount expended for maintenance of public
elementary schools and high schools within the limits of incorpo-
rated cities or incorporated school districts or independent school
districts shall be refunded to such city or school distriet from the
moneys of the Territory appropriated for such purposes. [L 1931,
ch 119, § 1, p 234; CLA 1933, § 1332; am L Ex Sess 1946, ch 12,
§ 1, p 98, effective July 1, 1946.]

§ 87-3-63, Annual budget or statement of proposed expendi.
tures. The school board of each incorporated city or incorporated
school district shall annually before the first day of July submit
to the Commissioner of Education a budget or detailed statement
of proposed expenditures for the maintenance of the schools of
guch incorporated city or incorporated school distriet during the
following ‘school year. Said detailed statement shall be submitted
in ddplicate and shall set forth the salaries of teachers in each
grade and of janitors or other employees of the school district,
and proposed expenditures for fuel, light, water, school books and
supplies, janitor’s supplies, manual training, domestic- science,
library, and for miscellaneous purposes. The Commissioner of
Hducation may disapprove or reduce any items in the budget
and shall approve for Territorial refund only such parts of the
proposed expenditures as come within the purview of this article,
and are reasonable and necessary. No refund of Territorial
moneys shall be made to any school board for expenditures not
previously. approved by the Commissioner of Education; Provided,
that items which it is not possible to inelude in the annual budget
of expenditures may be submitted at a later date. [L 1929, ch 97,
§ 59, p 218; CLA 1933, § 1333.] 5

§ 87-3-864. Restriction of expenditures. No expenditures for the
following purposes shall be considered as expenditures for main-
tenance within the mesning of this article, .

(a) Levying and collecting taxes.

(b) Conducting regular or special school elections.
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§ 14.15.300 ALASKA STATUTES § 14.15.330

-at the next general election. (§ 87-3-32 ACLA 1949; am § 1 ch 51
SLA 1951)

Sec. 14.15.300. Expenditure and custody of funds. Money avail-
able for school purposes, except for the construction and equip-
ment of schoolhouses and the acquisition of school sites, shall be
expended under the direction of the school board. The treasurer
of the board is the custodian of the money. Before entering upon
the duties of the office, the treasurer shall give his bond with suf-
ficient sureties to the city in the sum the council directs and
subject to its approval, but not less than twice the amount that
may come into his hands at any one time, conditioned that he
will honestly and faithfully disburse and account for all money
that may come into his hands as treasurer. The bond shall be filed
with the municipal clerk. The treasurer shall not pay money from
the treasury except for the purpose authorized by law and on war-
rants signed by the clerk and countersigned by the president of
the board. (§ 37-3-33 ACLA 1949)

Control over money paid to board. tion of the board for the mainte-

—When once city money has been ap-
propriated for the maintenance of
schools, and paid over to the treasurer
of the school board, the city no longer
has control over it, or right to it, ex-
cept, perhaps, as an ultimate rever-
sioner. Such money passes into the
custody of the treasurer of the school
board, to be expended under the direc-

nance of schools. Ketchikan v, Strong,
6 Alaska 114,

Duty of governing body.—The gov-
erning body of the city has the duty
of providing the school district with
suitable schoolhouses and maintain-
ing public schools therein. Blue v.
Stockton, Sup. Ct. Op. No. 16 (File
No. 7), 866 P. (2d) 395.

Sec. 14.15.310. Power of board to employ teachers and main-
tain schools. The school board may hire and employ the necessary
teachers, provide for heating and lighting of schools and perform
everything necessary for the due maintenance of proper schools.
(§ 87-3-33 ACLA 1949)

Sec. 14.15.320. Reports to department. The clerk of the school
board shall make such reports to the department as it requires.
(§ 87-3-34 ACLA 1949)

Sec. 14.15.330. Submission of budget to council. As soon as a
city school board is organized after the annual election it shall
estimate the amount of money necessary for school purposes for
the ensuing school year and shall submit a budget to the city
council. The city council shall then determine the amount of
money to be made available for school purposes, shall furnish the
school board of the city a statement of the sum, and shall require
the treasurer to pay the sum to the treasurer of the school board.

(§ 87-3-35 ACLA 1949)

Cited in Blue v. Stockton, Sup. Ct.
Op. No. 156 (File No. 7), 355 P. (2d)
3956.
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EDUCATION

§ 14.15.380

§ 14.15.340

Sec. 14.15.340. Tax levy. The amount of money to be made
available by the municipality for school purposes shall be deter-
mined by the city council by resolution before the tax levy is
made. The amount may be levied as a separate tax or as a part
of the municipal tax. (§ 37-3-35 ACLA 1949)

Sec. 14.15.350. Report of expenditures to council. The school
poard shall, when required by the city council, but not more often
than once each month, transmit to the city council a detailed re-
port and statement of money expended and for what and to whom
the money was paid. (§ 87-3-36 ACLA 1949)

Cited in Blue v. Stockton, Sup. Ct.
Op. No. 156 (File No. 7), 3656 P. (2d)
395.

Sec. 14.15.360. Record and minutes of school board. The clerk
of the school board shall keep the minutes of the meetings and a
record of all the proceedings of the board in permanent form. The
treasurer of the school board shall keep an accurate and full ac-
count of all the money received and expended by him, and shall
preserve the proper vouchers for all expenditures. (§ 37-8-37
ACLA 1949)

Sec. 14.15.370. Inspection of records. The records and files of
the school board are open to inspection by the public at all reason-
able times. (§ 37-3-37 ACLA 1949)

Article 4. Independent School Districts.

Section Section
380. Determining budget of an inde- 490. Limitation on submission of
pendent school district proposition
390. Presentation of budget to city 500. Notice of tax referendum
council 510. Form of ballot and election
400. Levy and collection of taxes 520. Purpose and general limitations
410. Penalties and interest on taxes on sales tax
outside city 530. Persons ineligible to vote

420. Manner of assessment, levy and 540. Power of certain independent
collection of school district school districts to levy, assess
taxes and collect taxes

430. Lien and liability for taxes and 6560. Vote required for approval
taxing power of school board 560. Manner of levy, assessment and

440, Property subject to taxation and collection of taxes

assessment 570. Effect upon city’s obligation for
450. Refunds schools
460. Consumer’s sales tax 680. Joint agreement for use of tax
470. Levy and collection of tax records
480. Referendum required 590. Record and statement of re-

ceipts and disbursements

Sec. 14.15.380. Determining budget of an independent school
district. Before May 2 in each year the school board of an inde-
pendent school district shall

(1) determine the amount of funds needed for all school pur-
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§ 14.15.390

ALASKA STATUTES

§ 14.15.410

poses for the following school year, beginning on the July 1 and
ending on June 80, the year following;

(2) determine the proportion of the funds to be raised inside
the city and the proportion of the funds to be raised outside the
city based on assessed valuations. (§ 37-3-53 ACLA 1949; am §

58 ch 174 SLA 1957)

Provisions directory. — The provi-
sions of AS 14.15.380—14.15.420, so
far as they prescribe the time for the
performance of the acts specified, are
purely directory. In re Haines Inde-
pendent School Distriet’s Delinquent
Taxes, 12 Alaska 662; Miller v. An-
chorage Independent School Dist., 12
Alaska 591.

Board may provide for discharge of
obligations of its predecessor. — In

school district has the power to pro-
vide by taxation for the discharge of
obligations incurred by its prede-
cessor, even though such obligations
antedate the organization of the
school district. In re Haines Independ-
ent School Districet’s Delinquent
Taxes, 12 Alaska 662.

Applied in Anchorage v. Chugach
Elec. Ass'n, Inc., 17 Alaska 481, 252
F. (2d) 412.

§ 1

S
schc
colle
zatit
3-53

Se
of st
der
sona
are |
liens
altie
erty
pal «

levying a tax for school purposes dur- Cited in In re Delinquent Tax Roll, ally |
ing the first year of its existence, a 16 Alaska 286. prop:

Sec. 14.15.390. Presentation of budget to city council. The :;lt:
school board shall present the budget to the city council for its | agair
approval or rejection of the city’s share of the budget. The city | distr:
council shall at its first meeting in May determine the amount ofa:
it shall set aside for school purposes as its share of the school ex- | laws
penses for the school year and transmit this information to the | porat
school board. (§ 37-3-58 ACLA 1949; am § 58 ch 174 SLA 1957) | distri

Sec. 14.15.400. Levy and collection of taxes. The school board | gﬁf
shall determine the share to be paid by that portion of the dis- | Prio
trict lying outside the city and levy the rate outside accordingly. | —The
The rate shall be the same as is necessary to raise the city’s share | school
inside the city. The city council shall transmit to the treasurer | ?:E:;gs;
of the school board on the first day of each quarter of the fiscal | well se
school year one-fourth of its share of the budget. The assessor Supp.
appointed by the school board shall, before October 2 of each year Over
collect one-half of the taxes due from all taxable property outside Sec.
the city limits but within the district and, before March 2 of each | Prope:
year, he shall collect the other half. (§ 87-3-53 ACLA 1949; am | to tax

§ 58 ch 174 SLA 19567) : value
L1 Vallle

produc
the im
less a1
fixed ¢
surfac:
and ha
improv
shall b

Sec. 14.15.410. Penalties and interest on taxes outside city.
The penalties for the nonpayment of taxes and the rate of in-
terest on delinquent taxes outside the city but within the district
are the same as those fixed by the city council for the nonpay-
ment of taxes within the city. Each resident of the independent
school district living outside the city limits is entitled to the same
exemption of taxes as is permitted within the city. (§ 37-3-53
ACLA 1949; am § b8 ch 174 SLA 1967)
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EDUCATION

§ 14.15.420

§ 14.15.440

Sec. 14.1?.420. Manner of assessment, levy and collection of
school district taxes. Taxes shall be assessed, levied, equalized, and
collected in the manner provided for assessment, levy and ec;uali-
gation and collection of taxes by municipal corporations. (§ 37-
5.53 ACLA 1949; am § 58 ch 174 SLA 1957) '

Sec. 14.15.430. Lien and liability for taxes, and taxing power
of school board. Taxes levied and assessed by the school board un-
der §§ 380—590 of this chapter are a lien upon the real and per-
sonal property assessed after June 30 of the year in which they
are levied until paid. The lien is prior and paramount to all other
liens and encumbrances, except unpaid taxes, interest and pen-
alties previously imposed and levied by a taxing unit on the prop-
erty and may be foreclosed in the manner prescribed for munici-
pal corporations. The owner of the property assessed is person-
ally liable for the amount of taxes levied and assessed against the
property, together with penalties and interest. The taxes, together
with penalties and interest, may be collected after they, are due
in a personal action brought in the name of the school district’:
agau}st the owner. Each school board in an independent school
district has all of the powers and duties of the common council
of a municipal corporation in the levy and collection of taxes. The
laws Felative to the levy and collection of taxes by municipal cor-
p?raizlons are extended and made applicable to independent school
dlstrgcits.h {g 3gf-54 A ACLA 1949; am § 1 ch 96 SLA 1951;
am c 4 SLA 1953; am : ’
el oo § 1 ch 63 SLA 1955; am § 59 ch 174

Priority of school district tax liens. liens are not entitled to priority over

—The right 'of the legislature to make those of an independent school di
school distriet tax liens pri i i .
;tg::;agiiv:;lﬁﬂi‘:!ﬁm?ﬁ:;ﬂ;r o% :;I; grél.ct. Bentley v. Kirbo, 169 F. Supp.

e . .

g?zgpstgzgled. Bentley v. Kggngsmg F'ej Elg:.teiss:’ttll, ﬁzncihg;aielas‘lza {2}8111‘1,3;%1;
Over federal tax liens.—Federal tax iia;ﬁ:)GQ‘:ii,zsi Ilf".esssu;;;. li{sl;)l‘laney, 12
Sec. 14.15.440. Property subject to taxation and assessment.
Property_ in the school district, not expressly exempt, is subject
to tax_atmn, and shall be valued and assessed at its true and fair
::,:ue in the :na.fne of its owner_of record. However, the assessed
ue ?f an unimproved, unpatented mining claim which is not
D}I]‘gd‘ucmg, and a nonproducing patented mining claim upon which
fen. lglp(;'ovements originally requil:ed_ for patent have become use-
b vzalueless through depreciation, removal or otherwise, is
surfaci $200 for eachoz{)'acres or fraction of 20 acres. If the
gty ground of a clal_m is used for other than mining purposes
impro?rse a separate and independent v:alu:a for nonmining uses, the
shali 1 ments and pers?nal property incidental to nonmining uses
e assessed at their true and fair value. (§ 87-3-564 A ACLA
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§ 14.14.200 ALASKA STATUTES § 14.15.59¢;

Sec. 14.14.200. Duties. An advisory school board shall advig = A
and assist the department through the local official administeriy
the school, and shall do so in the manner the department py, |

scribes by regulation. (§ 1 ch 98 SLA 1966) b gg;t_’f%

. - . ecE
Chapter 15. School Districts and City Schools. ; Ff,{ep-
Article E Edito
. Classes of School Districts (Repealed) b derived
. Districts Outside Incorporated Towns (Repealed) i 1949;
. City Schools and School Districts (Repealed) & 1949; §
Independent School Districts (Repealed) g ch. 68,
Maintenance of City Schools and Incorporated District Schools (Repealeq)
Annexation of Territory (Repealed)
. Consolidated School Districts (Repealed)
. Dissolution of School Districts (Repealed)

00 =310 U1 00 DO

Section

760—80
Article 1. Classes of School Districts. Secs
Section Rep!
10. [Repealed] -'f" Edito
Sec. 14.15.010. Classes of school districts. R
Repealed by § 59 ch 98 SLA 1966, effective July 1, 1966, . '
Editor’s note.—The repealed article i 3 Section
derived from § 37-3-1, ACLA 1949, 3 810—94

Article 2. Districts Outside Incorporated Towns. : Secs

Section i\ Rept

20—220. [Repealed] i 8 Edito)

3 derived

Secs. 14.15.020—14.15.220. ) b2 o] SLA 19
Repealed by § 59 ch 98 SLA 1966, effective July 1, 1966. 4

Editor’s note—The repealed arti- 1, ch. 67, SLA 1951; §§ 1, 2, ch. '_ H Sectio;lﬁl
cle derived from § 37-3-1 et seq., SLA 1960. 1 9h0—
ACLA 1949; § 1, ch. 24, SLA 1951; § . i 1

Secs

Rept
Article 3. City School and School Districts. e Edito:
Section el derived
230—3170. [Repealed] g

1949.
Secs. 14.15.230—14.15.370.

Repealed by § 59 ch 98 SLA 1966, effective July 1, 1966. 8  Article
Editor's note.—The repealed article 1, State
derived from § 87-3-1 et seq., ACLA S 2. Prep
1949; § 1, ch, 51, SLA 1961. .- :. 3. Plicr;
. A 4 Gene
Article 4. Independent School Districts. | ne
Section 3
380—590. [Repealed] - Section
Secs. 14.15.380—14.15.590. - 10. Pub
Repealed by § 59 ch 98 SLA 1966, effective July 1, 1966. * : gg- %‘:;
Editor’s note.—The repealed article 1953; § 1, ch. 63, SLA 1955; §§ S8 4 p g
derived from § 87-3-1 et seq, ACLA 59, ch. 174, SLA 1957; §§ 2, 3, chi
1949; § 1, ch. 96, SLA 1951; §§ 1—5, 66, SLA 1959; §§ 1, 2, ch. 123, SLA
ch. 109, SLA 1953; § 1, ch. 124, SLA  1960.
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1959 Opinions of the

Attorney General, No, 7
March 11, 1959

Reversed in part as to

Sharinz of Taxes with Local

Units of Government by Opine

ion No. 31, Le cember 2, 1660,

‘The Honorable Hugh J. Wade
EActing Governor of Alaska
Estate Capitol -

“Juneau, Alaska

Re: The Prohibitlon Against D2dlcated Funds Contalned
in Article IX, Section 7 of the Constitution of
the State of Alaska, ;

gDear Goverpor Wade:

A I have for consideration your request of Febrv“ry 27, 1959,
for an opinlon on § 7, &rticle IX of the Constibub: wi, You
‘have spsciflcally reguested whether an inereose in <uu Cax on
_gasolinu used in the aviation indust try in Aluska could con-
fstitutionall; be diverted to Ghe Aviation Fund or whether the
fexcess must go into The general fund,

Section 7 reads as followé;'

"DEDICATED FUNDS. The proceeds of any state
tax or licensz shill not be dedicated to any
spoclal purpose, except when reguirasd by the
federal government forf state portieipation in
federal prograwms. Thls provision shall not
prohlbit The ccnbtinuvonce of any dedleacicon for
special purposss existing upon the date of
ratification of this constitutlon by the
people of Alaska,”

. Inasruch as thils problem is related to a wide varicety of con-
= Dlex reveonue dedicabions which are now low or proposed law and

E since thoe problem is basic Lo state financinw, the scope of

= this opinion is brocdencd beyond the ques icn at hand to a

| general review of § 7 of the Constitution.

= This seetion has been diligently researched by recourse
™ to the minutes of the uonstituuionul Convention of 1955-1956.



Hon. Hugh J. Wade o SN S S
Acting Governor of Alaska -2~ ¢

The typed transcripts have been used wherever avallable. How=-
ever, § 7 was lntroduced on the floor of the Convention on the
morning of January 17, 1956, and no transcripts are avallable,
For that morninzg sesslon, the tape recordings of the debates

of the delegates were listcned to., References to the tapes so
as to provide both pertinent quotatlions and thelr context would
be impogsible wlthout extending thls opinlon to unmanageable
lengtin, However, references will be made to the tapes by glvin,
the foot of tape at which the pertinent discussion transpires
and then summarizing the occurrences, leaving the context to

be verifiled from the origlnal by interested persons. '

To grasp the problem examination of the reasons behind
§ 7 and the evlils to be avolded, thereby, will be necessary,

Prior to the Conventlon, the Public Administration Service
was employed by the Aluska Statehood Committee to prepare
Constitutional Studies for the convention delezates., See Vol.
of the Constitutional Studles, Sec. IX, pp 27~30. Among the
reagons such a pronhibition as is found in § 7 was recommended
are the following: :

1, Flexibility of budgeting.
2., Financial control,
3. Lack of relationshnlp between the tax and purpose,

Percentazes of dedicated funds as compared to total revenue
were cited for various states.

Listening to the tape recordings of the morning session
of January 17, 19506, impels the conclusion that the delegates
were desirous of eliminating dedlcatlions so that the Leglslatwu
would have the greatest flexlibllity 1n allocating tax revenues
- on a basls of need, It was stated that, as a matter of com-
promise, a grandfather clause had been included 1n § 7 to perm:
all dedications existing on the date of ratification of the
Constlitutlion (April 24, 1956) to continue. An amendment to
thils clause, offering a change from the date of ratification
to the effectlive date of the Constitution was defeated., (See
the transcripts pp 57 et seq. on January 28, 1956.)

Other than the grandfatuner clause which peimits existing
dedications, tunere is a further exception to the prohibition,
Any dedications "required" for participation in Federal pro-
grams are permitted. Federal conservation statutes presently
require certaln license fees to be diverted to special purpose
in order for states to recelve matching funds. (Eor instance,
see 16 USCA 669 and 10 USCA T77.) Ouly those dedications whic
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Hon. Hugh J. Wade March 11, 1959

4
¥

Acting Goverunor of Alaska -3

are ”Pequi”tdq wlll be permitted. Any attempted dedication

of funds alcer April 206, 19506, which 13 not absolutely required
Tor partlclipation in Federal programs must be covered into

the generel fund, any statute not withstanding

“he protnlbition agalinst dedlcatlons should be read In
conjunction wlth § 7 of Article XI of the Constitution which
deals with re StriutiOﬁS on the 1nitlative and referendum. There~
in 1t 18 stated that tae initiative and rc;erendum snall not
bc used to cruatg or apply Lo dedications of "revenue,” ‘Note

nat the prohibition in § 7, Article IX is uuminut dedications
of 'procceds of any state tax or license.' Tais scenlns con-
fradiction 1is resolved by reference to the typed transcripts
at page 31 of January 24 1936, There 1t was explalned to be
the intent thab revenues" 15 a broader term than "“tax or
liccnuc“ and means all proceeds comlng to the State. Consequently,
it is proper for a legislature to dedicate any revenues that
arce procceds of nelther taxes or licecuscs

e

The grandfather clause 1ls stated as un excepticn to the
general prohlbltion 1u the followlng lanzuvage:

", . . This provision shall not proulblt
the conmtinuation of any dedication for
apecial purposes GKIS&ldg upou tue date
of ratificatlon. . . .

The question you pose 1s whether or not the rate of the
dedication can be ralsed, In other woirds, 1f a tax proceed or
a portion thereof is dedicated to a spcelizl purpose, may the
rate of tax be or the proportion of the proceeds be raised,
thereby increasing the amount of dedlcated funds,

It is my opinion that no action by the Leglslaturs is

¢ Permlssible wnica would (1) tend to increase or decrease the
¢ Percentase of the total tax and licensc proceeds whlch are

dediCJtau, or (2) mhich sould, tend to increase or decrease the
amount of proceeds which are dedicated

,  Tue exception peralis only the "contlauatlon" of dedica-
tlons "existing” on the date of ratifilcation., To ralse the
avliation pgas tax from 5 to 7 cents and dedicate the whole

'f eents would conasticute another and further dedication of tax

roceaeds, The only prior existing dedicatlon is one for 5 cents -

Ad 1ot one for 7 cents, To perait existing dedieations to

s raised would “"oncen end" all of them oxistlnz upon the date
ratlficutlon, 'The purposc of the prohibitioen would be

efeated, Ixisting dedicutions eould be ralsed to inordinate

"eentaes of - th toval reveanue, thus deaylo; the financlal

Be:1bllity sought by the coanctitutional frawers.




March il, 1959

sn. ‘Hugh. J. Vade
cting Governor of Alaska

The foregoing opinion is born out by the taped recordings _
£ the Convention proceedlngs. (Refer to tapes 2, 3 and il

f January 17, 1950.)

At foot 540, tape 3, Delegate Johnson proposed to amend
he present § 7 by streiking the words, "prohibit the continuance
£ and insertlng in thelr place the words “apply to,"

At foot 600, tape 3, Delemate Ralph Rivers spoke in
‘avor of the amendment because he felt it would permit repeal
ind re-enactment of existing dedicatlons., Delegates Johnson
ind Nolan at foot 640, tape 3, indicated their understanding gl
»f the amendment was that the Legislature would be powerless i
o repeal an existing dedicatlion. (Nete: Delegates Johnson
and Rivers were for the amendment, but disazree as to its
nseaning. However, both they and Delegate Nolan indicate that
the section without the amendment could nol be repealed and

re-enacted at a later date,)

Far

At foot 55, et seq., tape 4, Delegate Victor Rivers says
Delegate Johnson's amendment should be supported because 1t
would permlt existing dedications to be ralised, lowered, replaced
or eliminated by the Legislature. He stated thazat the amend-

wording.

At feoot 125, tape U4, Delegate Nerland stated that he spoke
for the Committee on Finance and Taxation, and that it was
their intent that present dedicaztions be allowed untlil repealed;
but that once 1t was repealed, it could not be later re-ecnacted,

s At foot 215, tape 4, this amendment was defeated 40 to

7 At foot 330, tape 4, Delepate Ralph Rivers offered an
'a?epdment to § 7 wvhich would delete the words "the continuance
of H

! Delegate Ralph Rivers at foot 345, says the present wording
freezes the exact rates of the dedications allowed upon the
‘date of ratification of the Constitution., He advocated his
arendment so as to give more flexibllity, He stated that his
amendment would not allow the rate to be reised but would allow
1t to Le lowered or temporarily discontinued,:

A At foot 395, tape 4, Delegate Coshill supported the amend=-

sment to § 7 because 1f adovted, 1t would permit the dedication

:&0 te temporarily done away with or suspended downward; there-
by allowing the Legilslature more flexibility for growth or
decline in financlal problems,
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Hon, Hugh J. Wade March 11, 1959‘
Acting, Governor of Alaska -5e

¢ foot 420, tape 4, Delegate Gray challenged whe amend-
menl on the gPOLﬁdS that it was, 1in substance, Lha same amend-
ment us the earlier one offered by Delegate Johnson at foot 540

of tape 3.

Delegate Ralph Rivers answered Delegate Gray by saying
that the purpose of Delegate Johnson'!s amendment was to permit
doubling the dedications or the rate involved, and the purpose
of' nis own amendment was to permit lowering of rates while
still prohibiting; the rates from belng raised by thne Leglslature,
Delezate Ralph Rlvers' amendment was ¢luo defeated, leaving
§ '7 substantially as iu uppears in the Co““t;tution after re~
dru L%ing by the Committee on style and dralting.

Consequently, the intent of the drafters of the Congtltu-
tlon of the State of Alaska, was to permitv the contlnuance of
existing dedications at the then existing rates until the
Leglslature saw it to. exereclse the only power retalned 1n
rel-t;on to them: that is, the power to repcal.

A dedication must be continued, 1f at all, in exactly
the same form, Any attempted alteration short of repcal 1s
a nullity. A dedication encompases (1) proceeds or part of
the proceeds of a tax or license (2) set aslde at a certaln
rate (3) for a particular purpose. The Lezislature has no
power to ralse or lowey the dedlcation by incrcasing or decreasing
the tex or license fee or fthe rate thereof winich 1s sct aside,
Also, there ls no power to broaden or reduce the purposes for
which an exlsting dedlcation is made, for to do so is to alter
the dedicatlon itselfl,

I have for further consideration, two questlions submitted
by the Director of the Legislative Councill, For purposes of
continuity and clarity, these questions and thelr answers wlll
be set out hereln. e s )
(1907) L i gmaveies LA
The first question is whether H.B. 120 /na;ch 18 sub-
stantially a re-cnscitment of Ch., 10, SLA 1u4) the Alaska
Propzrty Tax Act, violates § 7 of the Cousviiubion by pro-
viding in § 4 of the bill that the tax levied by the State shall
be unwhed over to the local polictical subdivision wherein col-
lected,

You are advised that it 1s my opivloon that such a pro-
vision violates the Constiltution and 1s « peohibiced dedication,
This 1s a tax proceed wiilch at the time 1t is collected is
earnarked for a special purpose (politicul subdivislous). There
is, however, nothinys to vrevent cach lesislevure vom canually
mzliine, an approoriatiocn to vne fol.“l\.@l aupgalvizicus of tne
ronies already collected under the fct. %o be sure, thils 1s the
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Hon. Hugh J. VWade March 11, 1959
Acting Governor of Alaska -

express intent of the constltutional framers: that each
obligation of government be Judged both on its own merits and
in coparison wilth the merlts of others in the computation of
the budget. {Sce page 31 ct s¢q. of the written transcripts
fron the Januvary 24, 1956, session of the Convention for the
pronooigion that a dedication 1s prescent when a tax proceed
is cavmaried- from the time it is collected.) Also note that
at foot 110, tape 3, it is indieatcd that the return of

£ liguor license feces and business liconse fees to political

. subdlvisions constituted a dedlcatilon, but since they were ear-
- mariied at the time of ratification, they would continue to be
?fdedicated,

The sccond problem posced by the Director of the Leglisla-

f?tive Couneil 1s whether: or not the raw flsh fax refund to
. political subdivlslons could be raiscd from the present 10%

to 5C%. In view of the foregolng expressions, the answer is
in the negatcive.

You arc further apprised that sincc the ratificatlion

E date of the Constivutlcn was April 20, 1956, all dedications
E mace in the 1957 gession of the Territorial Legislature are

nllities as of Janwﬁry 3, 1959. Any monies due and owlng

e prior o Januwary 3rd may be covered to thelr earanarked purposzes,
‘but reccipts due and owing after that which fall into The pro-
T;hibitud category must be covered lnto the general fund. Also

t note thot any repeal or repeal and re-cnactimcnt of a dedication

dur‘n3 that scssion talies the dedication from under the protec=-

- tion of the grandfathor clause and a re-cnactuent elther in

¢ 1057 or later is a nullity unless the dedication is required by

tthe Federal Government for participation in Federal programs.

_'ddcndum. *Cn pase 5, pa

Very truly yours,

J. GERALD VILLIAMS
ATTORITY CEILRAL

By
Jack O'Eair Ashor
Asslstant Attorncy General
O'IIA:bb

ragy anh G, after H.B. 125, inscrt
introduced in the 1957 Legi slature."

e

Davartaent of Plnance
Nlanka Office ullding
Juinizaun, Alacka
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Hon. Mark Hickey, 1992 Alaska Op. Atty. Gen. (Inf.) 33 (1990)

1992 Alaska Op. Atty. Gen. (Inf.) 33 (Alaska A.G.), 1990 WL 538917
Office of the Attorney General

State of Alaska
File No. 663-90-0092
January 12, 1990
Redated January 1, 1992

*1 Legidative proposal to reenact statutory dedications of vehicle, aviation, and marine fuel tax

Hon. Mark Hickey
Commissioner
Dep't of Transportation and Public Facilities

At your request we have reviewed the advice given in our memorandum of September 11, 1989. Y ou asked whether, under
any theory, AS 43.40.010 could be amended to revive dedications of motor fuel taxes in effect before statehood. Chapter 20,
SLA 1960, amended the motor fuel tax levy by deleting a mandatory dedication of revenue for transportation-related purposes.
The amendment inserted a new provision that made it discretionary whether the legislature appropriated the motor tax receipts
for transportation purposes. Chapter 20 also added ferries as an item of expenditure for which motor fuel tax receipts may be
expended. In pre-statehood dedication, only highway projects were listed as objects of expenditure. There was no mention of
ferries because the ferry system was not established until shortly after statehood.

We have researched the legidative history of chapter 20, SLA 1960, to determine why the legislature changed the mandatory
dedication provision to the discretionary provision now appearing in AS 43.40.010(g). We believe that this amendment was
probably made in response to advice given by this office. On March 11, 1959, Attorney General Williams advised Governor
Wade as follows:

A dedication must be continued, if at al, in exactly the same form. Any attempted alteration short of repeal is nullity. A
dedication encompasses (1) proceeds or part of the proceeds of atax or license (2) set aside at a certain rate (3) for a particular
purpose. The legislature has no power to raise or lower the dedication by increasing or decreasing the tax or license fee or the
rate thereof which is set aside. Also there is no power to broaden or reduce the purposes for which an existing dedication is
made, for to do so isto alter the dedication itself.

1959 Op. Att'y Gen. No. 7, at 5 (Mar. 26). Chapter 20 changed the purpose for which motor fuel taxes are dedicated. That
enactment added ferriesto the list of transportation-related items of expenditure for which the tax receipts were dedicated. The
legislature probably considered the amendment to constitute a change in purpose which effectively destroyed the dedication.
Perhaps it could have been argued that the addition of ferries was not actually a change in purpose but merely a more specific
way of describing the term “highway projects.” In recent times, it is common to refer to the ferry system as the “marine
highway system.” However, that does not change the fact that the legislature materially changed the dedication in amanner that
effectively repealed it. There can be no question that the legislature has the power to repeal a dedication. The repeal remains
effective even though the legislature may have been mistaken asto the effect of the amendment made in chapter 20, SLA 1960.

*2 Another possible construction would be that it is not correct to interpret the words set out in AS 43.40.010(g) in a manner
that destroys the dedication. The operative phrase reads as follows: “The legislature may appropriate funds from [the highway
fuel tax account] for expenditure. . ..” Before amendment, the phrase used the mandatory “shall” in the place of the directory
“may.” A creative interpretation may leave an account dedicated for highway purposes that may or may not be expended.
However, it may only be expended for highway purposes. It isunlikely such an interpretation is valid. Thistype of amendment
appears in other statutes establishing distinct funds and accounts and has been consistently used to state nonbinding preference
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Hon. Mark Hickey, 1992 Alaska Op. Atty. Gen. (Inf.) 33 (1990)

for the use of certain funds. This achieves the legislature's purpose of paying lip service to an intent to spend the money to
benefit those from whom tax revenues are collected while not requiring it to do so if other expenditures have a higher priority.

In summary, we believe that the legislature's intent in enacting chapter 60, SLA 1960, was to destroy the dedication of motor
fuel tax receipts. This was done in order to expand the purposes for which the fund could be used to include expenditures for
the ferry system. We have never wavered from our opinion that a change in the purpose of a dedication works to destroy it.

Let me know if this answers your questions.

James L. Baldwin
Assistant Attorney General
Governmental Affairs Section - Juneau

1992 Alaska Op. Atty. Gen. (Inf.) 33 (Alaska A.G.), 1990 WL 538917

End of Document © 2014 Thomson Reuters. No claim to original U.S. Government Works.
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Hon. Steve Cowper, 1992 Alaska Op. Atty. Gen. (Inf.) 31 (1989)

1992 Alaska Op. Atty. Gen. (Inf.) 31 (Alaska A.G.), 1989 WL 448126
Office of the Attorney General

State of Alaska
File No. 663-90-0092
September 11, 1989
Redated for printing January 1, 1992

*1 Re: Legidative proposal to reenact statutory dedication of vehicle, aviation, and marine fuel tax

Hon. Steve Cowper
Governor

P.O. Box A
Juneau, Ak. 99811

Dear Governor Cowper:

At the request of Bob Evans, we have researched the request by the Department of Transportation and Public Facilities (DOT/
PF) to introduce a bill to reenact the dedication of certain tax receipts. These receipts were dedicated at statehood but were
amended in ch. 20, SLA 1960, to delete the mandatory dedications. Under the Alaska Constitution, dedications that predate
statehood are allowed to continue. Alaska Const. art. IX, sec. 7. However, in 1978 we issued an opinion in which we discussed
the ability of thelegislatureto revive apreviousy repeal ed dedication. In that opinion we discussed the history of the dedicated-
fund provision of the constitution. We noted that the constitutional convention considered and expressly rejected an amendment
that would have allowed the repeal and revival of preexisting dedicated funds. 1978 Op.Att'y Gen. No. 22 at 7 (June 2). This
is strong evidence upon which to base an interpretation against revival.

The words of the spokesman for the committee on finance and taxation of the constitutional convention are very convincing:
WHITE: The reason the committee resists the deletion of the words “continuance of” is that it would then mean that the
legislature could discontinue a presently earmarked fund next year and then 50 years from now bring it back into being. We
do not intend that to be the case.

4 Minutes of the Alaska Constitutional Convention 2405 (Jan. 17, 1956). In our opinion, it is likely a court would find that a
repealed dedication cannot be revived.

We believe that the legidature has the power to repeal a pre-statehood dedicated fund. The wording of section 7 alows pre-
statehood dedicated funds to continue to earmark receipts. However, nothing in this section prohibits the legislature from
enacting alaw that removes the dedication. Certainly, from the debate quoted above, it appears that the framers drafted section
7 under the assumption that the legislature has the power to destroy preexisting dedicated funds. The sole basis for protection
from legidative tinkering would arise only through the vesting of rights in the continued existence of the dedicated fund. The
tax revenues in question here are not pledged to pay bonds or other properly authorized indebtedness; therefore, the legislature
was free to repeal the dedication of the fuel tax receipts.

We hope this memorandum answers your questions.
Sincerely,

Douglas B. Baily
Attorney General
James L. Baldwin
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Hon. Steve Cowper, 1992 Alaska Op. Atty. Gen. (Inf.) 31 (1989)

Assistant Attorney General

1992 Alaska Op. Atty. Gen. (Inf.) 31 (Alaska A.G.), 1989 WL 448126
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