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Disney, Katelyn M (LAW)

From: Cutler, Louisiana W. <louisiana.cutler@klgates.com>
Sent: Friday, January 30, 2015 9:06 AM
To: Vogel, Kathryn R (LAW)
Cc: Paton-Walsh, Margaret A (LAW); Hattan, Rebecca E (LAW); Scott Brandt- Erichsen
Subject: Proposed schedule for State's stay motion in education funding lawsuit

Good morning Kate.  As you know, we have a status conference this afternoon and in his earlier order the Court asked us 
to take his schedule into consideration and see if we can agree on how to proceed.  Plaintiffs’ proposal is below.  The 
context for our proposal is as follows:  the State first approached Plaintiffs about a stay motion in early 
December.  Plaintiffs therefore disagree that the State’s decision to wait until now to file its stay motion renders the 
situation an emergency that demands immediate attention.  We also think it is highly unlikely that the Supreme Court 
will provide the State with a stay if it continues to seek to rush Plaintiffs’ ability to adequately respond to its motion to 
Superior Court, and/or to get the Court to rush too quickly to decision.  Therefore, we propose as follows: 
 
1.    Our opposition and the State’s reply would be due on the normal schedule since the court is unavailable 
anyways.  Given weekends, this means that our opposition would be due 2/9 and your reply would be due 2/16. 
 
2.   Plaintiffs will request oral argument which would take place after the State submits its reply brief.  Plaintiffs may also 
request (and/or the Court may decide that it wants) an evidentiary hearing because Plaintiffs will dispute many of the 
facts about the impact on the State and Plaintiffs that has been set forth in the State’s opening brief and Commissioner 
Hanley’s affidavit.   Plaintiffs propose that, if the Court is available, oral argument be set sometime the week of February 
23, assuming no evidentiary hearing is necessary.  If an evidentiary hearing is necessary, that would logically take place 
before oral argument and perhaps as early as the week of Feb 23, again depending on the court’s schedule and the 
nature of the hearing.  Plaintiffs are willing to be flexible about scheduling such a hearing if it is necessary, and work with 
the State and the Court to come up with a schedule that works for all parties.     
 
3.   Plaintiffs are willing to agree that we jointly request that the Court rule more quickly than he normally would but we 
are reluctant to suggest any time frame for this at the status conference, other than to say we’d like him to rule sooner 
rather than later. We do not want to presume we know his schedule and we also want him to have the time he needs to 
think through his order.  We are willing to discuss a date by which the Court thinks he can rule (given the above 
possibilities) today at the status conference. 
 
Please let us know if this is acceptable to the State.   
 
Thanks. 
 
Louann   
 
 
 

 
 
Louisiana W. Cutler 
K&L Gates LLP 
420 L St. Suite 400 
Anchorage, AK 99501 
Phone: 907-777-7630 
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Cell:  907-360-7445 
Fax: 907-865-2443 
louisiana.cutler@klgates.com 
www.klgates.com  
 

 
This electronic message contains information from the law firm of K&L Gates LLP. The contents may be privileged and confidential and are intended for 
the use of the intended addressee(s) only.  If you are not an intended addressee, note that any disclosure, copying, distribution, or use of the contents of 
this message is prohibited. If you have received this e-mail in error, please contact me at louisiana.cutler@klgates.com.-5 
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IN THE SUPREME COURT FOR THE STATE OF ALASKA 

STATE OF ALASKA; MICHAEL HANLEY, 
COMMISSIONER OF ALASKA 
DEPARTMENT OF EDUCATION AND 
EARLY DEVELOPMENT, in his official 
capacity, 

Appellants, 

v. 

KETCHlKAN GATEWAY BOROUGH; 
AGNES MORAN, an individual, on her own 
behalf and on behalf of her son; JOHN COSS, 
a minor; JOHN HARRINGTON, an 
individual; and DAVID SPOKEL Y, an 
individual, 

Appellees. 

Supreme Ct. No. S-15811 

Superior Court No. lKE-14-00016 CI 

RECEIVED 
FEB 0 9 2015 

APPELLATE COURTS 
OF THE 

STATE OF ALASKA 

OPPOSITION TO EMERGENCY MOTION FOR STAY PENDING APPEAL 

Plaintiffs oppose the State's Emergency Motion for Stay Pending Appeal 

("Emergency Motion") because no emergency exists that would require the Supreme Court 

to rush to a decision and because the State has not and cannot establish that it is entitled to a 

stay. 

I. There Is No Emergency. 

First and foremost, there is no "emergency" that necessitates the Supreme Court 

ruling on whether a stay is appropriate. The State has made the very same request of the 

OPPOSITION TO EMERGENCY MOTION FOR ST A Y PENDING APPEAL 
SOA, Hanley v. Ketchikan Gateway Borough, et al., S-15811 
Page 1 
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Superior Court, and he has agreed to do so, on an expedited basis. 1 Furthermore, the State 

claims that the February 18 deadline for the Governor to submit his amended budget in 

accordance with AS 37.07.070 is the reason that it requires emergency relief. Yet the 

Governor already submitted his amended budget to the legislature last Thursday (February 

5, 2015). 2 It is therefore apparent that the Governor is not waiting for a ruling on the 
. 

State's request for a stay in this case before meeting the deadline provided for in AS 

37.07.070. 

Additionally, the Attorney General long ago concluded that the deadlines provided 

for throughout AS 37.07 (Executive Budget Act) are directory instead of mandatory 

because of the Governor's constitutional authority for initial budget preparation.3 The 

Attorney General stated that "any statutory restriction" on the Governor's power to 

recommend appropriations would be a violation of the separation of powers doctrine since 

the source of the Governor's power to recommend a budget and appropriations is provided 

1 January 30, 2015 Order Setting Schedule (Exhibit 7 to Emergency Motion) ("Scheduling 
Order"). The State's Claim that the schedule set for the Superior Court to make a decision 
could be stretched out for another month if Plaintiffs request an evidentiary hearing is 
curious since the Scheduling Order makes no provision for an evidentiary hearing. 
Moreover, after preparing its Opposition to both motions, Plaintiffs have concluded that 
they will not request an evidentiary hearing. 
2 "Governor Releases Amended Endorsed Budget," Office of the Governor February 5, 
2016 Press Release attached as Exhibit A to the February 6, 2015 Affidavit of Louisiana W. 
Cutler in Support of Plaintiffs' Superior Court Opposition attached as Exhibit A to this 
Opposition ("Cutler Aff. ") . 
3 Attorney General's Opinion, File No. 366-464-83, February 28, 1983 ("1983 Attorney 
General's Opinion"), attached as Exhibit C to the Cutler Aff. included in Exhibit A to this 
Opposition. 

OPPOSITION TO EMERGENCY MOTION FOR STAY PENDING APPEAL 
SOA, Hanley v. Ketchikan Gateway Borough, et al., S-15811 
Page2 
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in Article IX, section 12 of the Constitution.4 Further, "[a]pplying AS 37.07.070(1) strictly, 

rather than just as a guide, could prevent the governor from introducing an essential 

appropriation bill; that would produce a result that is both unconstitutional and 

unreasonable. "5 Here, there is no reason for the Court to conclude otherwise just because 

the statute has been amended to add additional deadlines such as the one that the State 

claims is critical here. 6 

Furthermore, it is inevitable that final budget decisions will not be made until the 

end of the legislative session in April, as is the case every year. Moreover, if the State is 

correct that an "emergency" exists, the Governor has the statutory power to propose 

additional appropriations to the legislature in order to address an emergency "at any time" 

in accordance with AS 37.07.100 and the 1983 Attorney General's Opinion.7 

In sum, the so-called "emergency" created by the February 18 dead line is 

4 Id. at 2 (emphasis added). 
s Id. 
6 See $. Anchorage Concerned Coal., Inc. v. Municipality of Anchorage Bd. of Adjustment, 
172 P.3d 768, 771-72 (Alaska 2007) ("Ifa statute is mandatory, strict compliance is 
required; if it is directory, substantial compliance is acceptable absent sigmficant prejudice 
to the other party." In determining if a statute is considered directory three factors can be 
examined: "if (1) its wording is affirmative rather than prohibitive; (2) the legislative intent 
was to create 'guidelines for the orderly conduct of public business'; and (3) 'serious, 
practical consequences' would result if it were considered mandatory."); West v. State, Bd. 
of Game, 248 P.3d 689, 698 (Alaska 2010) (citing Alaskans for a Common Langu.age, Inc. 
v. Kritz, 170 P.3d 183, 192 (Alaska 2007)) ("[C]ourts should if possible construe statutes so 
as to avoid the danger of unconstitutionality.''); State v. Blank, 90 P.3d 156, 162 (Alaska 
2004) ("[Courts should] narrowly construe statutes in order to avoid constitutional infirmity 
where that can be done without doing violence to the legislature's intent."). 
7 1983 Attorney General's Opinion at 2 (if the statute is not viewed as directory, it would 
prevent the Governor from "dealing with emergencies and other situations in which the best 
mterests of the state require an appropriation to be submitted after the statutorily specified 
time.") 

OPPOSITION TO EMERGENCY MOTION FOR ST A Y PENDING APPEAL 
SOA, Hanley v. Ketchikan Gateway Borough, et al., S-15 811 
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nonexistent. 

:n. In Accordance with Longstanding Precedent, The Court Should Let The 
Superior Court Determine Whether Or Not A Stay Is Appropriate In This 
Case. 

In Powell v. City of Anchorage, 536 P.2d 1228, 1230 (Alaska 1973) (citation 

omitted), the Court held that the Superior Court should first consider an application for stay 

of a judgment because '"the stay or suspension of such judgments often involves a delicate 

balancing of the equities that only the court thoroughly familiar with the case is able to 

make."' That guidance is especially helpful here since the State has requested that this 

Court rush to a decision before an unenforceable deadline eight days from now. The 

Superior Court weighed the arguments made by Plaintiffs and the State and issued a 

lengthy decision examining the education funding scheme at issue here in light of this 

Court's longstanding Anti-Dedication Clause case law.8 The Superior Court is the tribunal 

that is familiar with the record, including the complicated education funding statute.
9 

The 

Superior Court is the one who has most recently applied the Anti-Dedication Clause case 

law to the statute. 10 Therefore, Plaintiffs respectfully suggest that the Superior Court is the 

tribunal that is currently in the best position to apply the balancing of harms test for a stay 

to the facts presented here, particularly when that balancing is going to be done on an 

expedited basis. 

8 Order on Cross Motion for Summary Judgment ("Superior Court Decision") (Exhibit 2 to 
Emergency Motion). 
9 An overview of the education funding statute can be found at 2-5 of the Superior Court 
Decision. 
10 Superior Court Decision at 7-18. 

OPPOSITION TO EMERGENCY MOTION FOR STAY PENDING APPEAL 
SOA, Hanley v. Ketchikan Gateway Borough, et al., S-15811 
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III. The State Has Not and Cannot Establish That It Is Entitled to A Stay. 

The vast majority of the arguments made by the State to this Court are in the process 

of being made to the Superior Court. Therefore, Plaintiffs incorporate their Opposition to 

the Emergency Motion for Stay Pending Appeal that the State is filing today in the Superior 

Court ("Plaintiffs' Superior Court Opposition") into this Opposition. Plaintiffs' Superior 

Court Opposition is attached as Exhibit A to this Opposition. A summary of the arguments 

follows. 

To obtain a stay of a non-monetary judgment, the moving party needs to show that it 

will be irreparably harmed if a stay is not granted, and that the non-moving party can be 

adequately protected from harm, or, in the absence of adequate protection, that the moving 

party has a clear likelihood of success on the merits. The State has not rriade the required 

showing. Instead, the State mischaracterizes the balance of hardships, ignores the fact that 

Plaintiffs cannot be adequately protected from harm if the stay is granted, and does not 

demonstrate a clear likelihood of prevailing on the merits before this Court. 

The State will not be irreparably harmed for a host of reasons. First, AS 

14.17.610(b) provides that any overpayments of State aid to school districts can be adjusted 

in future fiscal years, there is no requirement that the legislature make up for the lack of 

RLC payments because it does not have to fully fund education or any other program, and 

AS 14.17 .300 expressly provides that the State can fund education at less than I 00% of 

basic need. Second, the State argued and the Superior Court concluded that the State 

receives no benefit from the RLC payments. The State is not irreparably harmed by the 

OPPOSITION TO EMERGENCY MOTION FOR ST A Y PENDING APPEAL 
SOA, Hanley v. Ketchikan Gateway Borough, et al., S-15811 
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absence of a payment from which it receives no benefit. Third, the State's irreparable harm 

arguments rely on rank speculation about what might happen this legislative session in the 

absence of a stay and/or how nonparties to the case might be impacted by the Superior 

Court's Final Judgment. Such speculation does not establish irreparable harm. Fourth, the 

Superior Court's Final Judgment continues to have preclusive effect even if it is stayed. 

Fifth, despite its present budget woes, the State has adequate resources to address the 

absence of the required local contribution provided for in AS 14.17.410(b) and AS 

14.12.020(c) ("RLC") ifthe Governor and the legislature choose to do so. Sixth, the 

State's mootness argument is not supported by the case upon which it relies and does not 

comport with Alaska law holding that a legislative change in a statute does not moot a 

challenge to the previous version of the law. Finally, the uncertainty in school funding that 

the State claims is created by the Superior Court's Final Judgment for school districts is 

greatly exaggerated and in any event is not harm to the State. 

In contrast, Plaintiffs are harmed and cannot be adequately protected from harm 

because the Superior Court has ruled that once the RLC is paid, Plaintiff Ketchikan 

Gateway Borough ("Borough") is not entitled to a refund. Furthermore, even if a refund 

were to be available, the private party plaintiffs would still be harmed without adequate 

protection because the Borough has no mechanism to refund them their taxes paid towards 

the RLC. Therefore, the Court must find that Plaintiffs cannot be adequately protected if 

the Final Judgment is stayed pending appeal. 

OPPOSITION TO EMERGENCY MOTION FOR STAY PENDING APPEAL 
SOA, Hanley v. Ketchikan Gateway Borough, et al., S-15811 
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Given that the Superior Court has concluded that the RLC funding scheme is an 

unconstitutional violation of the Anti-Dedication Clause, the State cannot make a showing 

of clear likelihood of success on the merits because the Superior Court's decision follows 

longstanding Alaska Supreme Court precedent interpreting the Anti-Dedication Clause. 

This is not a case of first impression but instead applies settled law which has broadly 

construed the Anti-Dedication clause over many years. Accordingly, the State has not met 

its burden of proving its entitlement to a stay, and its Motion must be denied. 

IV. The State Has Not Established "Clear Likelihood of Success on the Merits" 
Simply By Asserting that the Superior Court Decision Is Wrong. 

The State claims that the Superior Court Decision "invalidated a longstanding 

requirement that has existed in some form since pre-statehood." 11 The Superior Court 

expressly held that the RLC was not longstanding and did not qualify as a pre-Statehood 

exception to the Anti-Dedication Clause. 12 The Superior Court again relied upon Attorney 

General Opinions for this conclusion which the State apparently seeks to disavow here. 13 

The State also claims that the Superior Court expanded the scope of the Anti-

Dedication Clause beyond this Court's precedents with respect to same. 14 The Superior 

Court carefully considered all of this Court's previous precedents 15 and concluded that this 

Court has had numerous opportunities to re-examine the Anti-Dedication Clause over the 

11 Emergency Motion at 2. 
12 Superior Court Decision at 16-18. 
13 Id. at 18. 
14 Emergency Motion at 2. 
15 Superior Court Decision at 7-16. 

OPPOSITION TO EMERGENCY MOTION FOR STAY PENDING APPEAL 
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years, but has consistently held that a broad interpretation of this constitutional provision is 

. 16 
appropriate. 

The State also argues that the Court misread this Court's precedent and did not 

discuss each and every one of the State's arguments in the Superior Court Decision.
17 

A 

stay motion is not the proper forum to fully brief the arguments on the underlying merits, 

particularly in a case like the one presented here where the stay motion is being considered 

on an "emergency" basis. However, in the instant appeal, where there is no factual dispute, 

the parties fully briefed all the issues, and the Superior Court applied longstanding 

precedent in reaching his conclusion, the State has not demonstrated a clear likelihood of 

success on the merits merely by asserting that the decision was wrongly decided for the 

same reasons it argued below. The State does not point to any legal conclusion that is so 

far beyond the parameters of this Court's previous decisions that it might justify a finding 

of a clear likelihood of success on the merits. Although clearly the State has the right to 

make all of its arguments in its appeal, finding fault with the Superior Court Decision does 

not establish the "clear likelihood of success on the merits" prong of the stay test. If it is 

indeed so clear that they will succeed with this Court, they would already have done so at 

the Superior Court. 

Here, the State essentially asks this Court to overrule State v. Alex, 646 P .2d 203 

(Alaska 1982) and its progeny, cases in which this Court several times reiterated its 

16 Id. at 9-10. 
17 Emergency Motion at 13-15. 
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