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AUTHORITIES PRINCIPALLY RELIED UPON
CONSTITUTIONAL PROVISIONS

Alaska Const. art. IX, § 7. Dedicated Funds.

The proceeds of any state tax or license shall not be dedicated to any special purpose,
except as provided in section 15 of this article or when required by the federal
government for state participation in federal programs. This provision shall not prohibit
the continuance of any dedication for special purposes existing upon the date of
ratification of this section by the people of Alaska.

Alaska Const. art. V1I, § 1. Public Education.

The legislature shall by general law establish and maintain a system of public schools
open to all children of the State, and may provide for other public educational
institutions. Schools and institutions so established shall be free from sectarian control.
No money shall be paid from public funds for the direct benefit of any religious or other
private educational institution.

Alaska Const. art. X, § 2. Local Government Powers.
All local government powers shall be vested in boroughs and cities. The State may
delegate taxing powers to organized boroughs and cities only.”

STATUTES

14.12.010. Districts of state public school system

The districts of the state public school system are as follows:

(1) each home rule and first class city in the unorganized borough is a city school district;
(2) each organized borough is a borough school district;

(3) the area outside organized boroughs and outside home rule and first class cities is
divided into regional educational attendance areas.

AS 14.12.020. Support, management, and control in general; military reservation
schools

(a) Each regional educational attendance area shall be operated on an areawide basis
under the management and control of a regional school board. The regional school board
manages and controls schools on military reservations within its regional educational
attendance area until the military mission is terminated or so long as management and
control by the regional educational attendance area is approved by the department.
However, operation of the military reservation schools by a city or borough school
district may be required by the department under AS 14.14.110. If the military mission of
a military reservation terminates or continued management and control by the regional
educational attendance area is disapproved by the department, operation, management,
and control of schools on the military reservation transfers to the city or borough school

Vi



district in which the military reservation is located.

(b) Each borough or city school district shall be operated on a district-wide basis under
the management and control of a school board.

(c) The legislature shall provide the state money necessary to maintain and operate the
regional educational attendance areas. The borough assembly for a borough school
district, and the city council for a city school district, shall provide the money that must
be raised from local sources to maintain and operate the district.

AS 14.17.410. Public school funding.
(a) A district is eligible for public school funding in an amount equal to the sum
calculated under (b) and (c) of this section.
(b) Public school funding consists of state aid, a required local contribution, and eligible
federal impact aid determined as follows:
(1) state aid equals basic need minus a required local contribution and 90 percent
of eligible federal impact aid for that fiscal year; basic need equals the sum
obtained under (D) of this paragraph, multiplied by the base student allocation set
out in AS 14.17.470; district adjusted ADM is calculated as follows:
(A) the ADM of each school in the district is calculated by applying the
school size factor to the student count as set out in AS 14.17.450;
(B) the number obtained under (A) of this paragraph is multiplied by the
district cost factor described in AS 14.17.460;
(C) the ADMs of each school in a district, as adjusted according to (A) and
(B) of this paragraph, are added; the sum is then multiplied by the special
needs factor set out in AS 14.17.420(a)(1) and the secondary school
vocational and technical instruction funding factor set out in AS
14.17.420(a)(3);
(D) the number obtained for intensive services under AS 14.17.420(a)(2)
and the number obtained for correspondence study under AS 14.17.430 are
added to the number obtained under (C) of this paragraph;
(E) notwithstanding (A)--(C) of this paragraph, if a school district's ADM
adjusted for school size under (A) of this paragraph decreases by five
percent or more from one fiscal year to the next fiscal year, the school
district may use the last fiscal year before the decrease as a base fiscal year
to offset the decrease, according to the following method:
(1) for the first fiscal year after the base fiscal year determined under
this subparagraph, the school district's ADM adjusted for school size
determined under (A) of this paragraph is calculated as the district's
ADM adjusted for school size, plus 75 percent of the difference in
the district's ADM adjusted for school size between the base fiscal
year and the first fiscal year after the base fiscal year;
(11) for the second fiscal year after the base fiscal year determined
under this subparagraph, the school district's ADM adjusted for
school size determined under (A) of this paragraph is calculated as
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the district's ADM adjusted for school size, plus 50 percent of the
difference in the district's ADM adjusted for school size between the
base fiscal year and the second fiscal year after the base fiscal year;
(i11) for the third fiscal year after the base fiscal year determined
under this subparagraph, the school district's ADM adjusted for
school size determined under (A) of this paragraph is calculated as
the district's ADM adjusted for school size, plus 25 percent of the
difference in the district's ADM adjusted for school size between the
base fiscal year and the third fiscal year after the base fiscal year;
(F) the method established in (E) of this paragraph is available to a school
district for the three fiscal years following the base fiscal year determined
under (E) of this paragraph only if the district's ADM adjusted for school
size determined under (A) of this paragraph for each fiscal year is less than
the district's ADM adjusted for school size in the base fiscal year;
(G) the method established in (E) of this paragraph does not apply to a
decrease in the district's ADM adjusted for school size resulting from a loss
of enrollment that occurs as a result of a boundary change under AS 29;
(2) the required local contribution of a city or borough school district is the
equivalent of a 2.65 mill tax levy on the full and true value of the taxable real and
personal property in the district as of January 1 of the second preceding fiscal
year, as determined by the Department of Commerce, Community, and Economic
Development under AS 14.17.510 and AS 29.45.110, not to exceed 45 percent of a
district's basic need for the preceding fiscal year as determined under (1) of this
subsection.

(c) In addition to the local contribution required under (b)(2) of this section, a city or
borough school district in a fiscal year may make a local contribution of not more than
the greater of

(1) the equivalent of a two mill tax levy on the full and true value of the taxable
real and personal property in the district as of January 1 of the second preceding
fiscal year, as determined by the Department of Commerce, Community, and
Economic Development under AS 14.17.510 and AS 29.45.110; or

(2) 23 percent of the total of the district's basic need for the fiscal year under (b)(1)
of this section and any additional funding distributed to the district in a fiscal year
according to (b) of this section.

(d) State aid may not be provided to a city or borough school district if the local
contributions required under (b)(2) of this section have not been made.

(e) If a city or borough school district is established after July 1, 1998, for the first three
fiscal years in which the city or borough school district operates schools, local
contributions may be less than the amount that would otherwise be required under (b)(2)
of this section, except that

(1) in the second fiscal year of operations, local contributions must be at least the
greater of
(A) the local contributions, excluding federal impact aid, for the previous
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fiscal year; or
(B) the sum of 10 percent of the district's eligible federal impact aid for that
year and the equivalent of a one mill tax levy on the full and true value of
the taxable real and personal property in the city or borough school district
as of January | of the second preceding fiscal year, as determined by the
Department of Commerce, Community, and Economic Development under
AS 14.17.510 and AS 29.45.110; and
(2) in the third year of operation, local contributions must be at least the greater of

(A) the local contributions, excluding federal impact aid, for the previous
fiscal year; or
(B) the sum of 10 percent of the district's eligible federal impact aid for that
year and the equivalent of a two mill tax levy on the full and true value of
the taxable real and personal property in the district as of January 1 of the
second preceding fiscal year, as determined by the Department of
Commerce, Community, and Economic Development under AS 14.17.510
and AS 29.45.110.

(f) A school district is eligible for additional state aid in the amount by which the local

contributions that would otherwise have been required under (b)(2) of this section exceed

the district's actual local contributions under (e) of this section.
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JURISDICTION

This is an appeal from the November 21, 2014 Order on Motion and Cross Motion
for Summary Judgment and the January 23, 2015 Final Judgment of the superior court,
the Honorable William B. Carey. This Court has jurisdiction over this case under
AS 22.05.010 and Appellate Rule 202(a).

PARTIES

The State of Alaska and Michael Hanley, Commissioner of the Department of
Education and Early Development (the State) are the appellants/cross-appellees. The
appellees/cross-appellants are Ketchikan Gateway Borough and four individuals: Agnes
Moran, on her own behalf and on behalf of her son, John Coss, a minor; John Harrington;
and David Spokely (collectively, Ketchikan Gateway Borough or the borough).

ISSUE PRESENTED"

The dedicated funds clause of the Alaska Constitution, article IX, section 7,
prohibits the dedication of the “proceeds of any state tax or license” to any “special
purpose.” This clause was written to prevent earmarking of state revenue that would
deprive future legislatures of control over state finances. Alaska statute 14.17.410(b)(2)
requires that local communities with taxing authority help fund their schools. Does the
longstanding requirement that a local community pay local dollars directly to its local
school district violate the Alaska Constitution’s prohibition against dedicating the

“proceeds of any state tax or license™?

: The State will defer discussion of the issues raised in the borough’s cross-appeal

until its cross-appellee brief because the borough has exercised its option to brief its cross
appeal separately.



STATEMENT OF THE CASE
L Introduction

Alaska has a long tradition of joint state—local involvement in public schools. As
part of this tradition, the State, which must establish and maintain schools under the
education clause of the constitution,2 partners with local school districts to share both
control and funding. [Exc. 117] The result is that public schools in Alaska have locally-
controlled curricula and staffing, receive the vast majority of their funding from the State,
have relatively equal funding from one school district to the next, and obtain an
important, if small, percentage of their funding from their local municipalities.?

[See Exc. 57, 59, 85]

The borough challenges the constitutionality of this system by arguing that the
Alaska Constitution’s dedicated funds clause, although designed to prevent the
earmarking of state revenue, also prevents the State from mandating that local
communities contribute to their local schools. [Exc. 10] Specifically, the borough
challenges the required local contribution portion of the public school funding formula,
found at AS 14.17.410(b) (the “local contribution’), which sets a floor for the amount

that a municipality must contribute to its local school district. If given credence, the

2 Alaska Const. art. VII, § 1.

3 See, e.g., AS 14.14.060 (giving school board power to appoint and control

employees and administration subject to state law relating to salaries, tenure, financial
support and supervision); AS 14.14.090(7) (giving school board oversight over
curriculum). The term “municipality” is used in this brief to mean organized boroughs
and home rule and first class cities in the unorganized borough, which together comprise
the “municipal school districts,” have taxing authority, and are subject to providing local
contributions to their schools under AS 14.17.410(b)(2). See AS 14.12.010.



borough’s dedicated funds clause argument would mean that the dedicated funds clause
stealthily wrought a drastic change to education funding that was not discussed at the
constitutional convention during the dedicated funds debate, the education clause debate,
or the local government debate, and then went unnoticed for the following sixty years.
And in light of its dedicated funds theory, the borough’s complaint is paradoxical: the
borough protests that it is overpaying taxes but its legal argument identifies a purported
infirmity not with the requirement that it pay, but rather with the fact that its payments
are “dedicated” to its own schools, without an opportunity for the legislature or governor
to divert the money to another purpose. [Exc. 23]

The Court should reject the borough’s challenge to school funding and reverse the
superior court’s decision, which found a dedicated funds clause violation after declining
to give any weight to the fact that the local contribution is, in the court’s words: “a solely
local matter and local source of funds.” [Exc. 257] The dedicated funds clause does not
apply to local money. The clause only concerns state revenue, and the superior court’s
decision to the contrary misreads precedent and ignores the clause’s plain language and
purpose. Therefore, because the local contribution is not state revenue it falls outside the
reach of the dedicated funds clause. Additionally, because the local contribution statute
merely imposes a financial obligation without generating a specific source of revenue or
identifying an existing one, it is not a dedication of a specific tax or license at the state or
local level. Finally, the constitutional history makes clear that the drafters never intended
the dedicated funds clause to prevent the State from dedicating local funds to local

schools; the delegates created an exception to the dedication prohibition for local money



for joint state—local cooperative programs and for taxes collected for local government
units.

In sum, the superior court’s interpretation of the dedicated funds clause is not
supported by the plain meaning of the clause, its constitutional history, or case law
interpreting it, and should therefore be reversed. The sound governmental practice of
requiring local governments to contribute to their schools does not violate the
constitution.

II. Background.

A, Alaska’s dedicated funds clause was created to address the problem of
earmarking of state revenue.

The dedicated funds clause of the Alaska Constitution, art. IX, § 7, came about as
a result of considered debate. The clause reads:

The proceeds of any state tax or license shall not be dedicated to any
special purpose, except as provided in section 15 of this article
[creating the Alaska Permanent Fund] or when required by the
federal government for state participation in federal programs. This
provision shall not prohibit the continuance of any dedication for
special purposes existing upon the date of ratification of this section
by the people of Alaska.’

As explained below, these words were intended to maximize the flexibility and control of

future legislatures and prevent the earmarking of most forms of state revenue.

4 Alaska Const. Art. IX, § 7.



i Constitutional convention delegates learned of other states’
struggles with dedicated funds within state revenue.

The delegates to the Alaska constitutional convention made the unusual’ decision
to include a dedicated funds prohibition in the constitution after receiving briefing from
hired consultants at the Public Administration Service (PAS).’ The PAS consultants
indicated that dedicated funds were a problem “bedeviling” other states and depriving
state legislatures of control over state finances.” A PAS staff paper on state finance
identified the problem as one of “earmarked revenue” and declared that “earmarking or
dedication of certain revenue for specified purposes or funds” results in “[t]he most
severe obstacle to the scope and flexibility of budgeting.”® The PAS staff wrote that
earmarking could reach alarming percentages of state revenue: it cited Colorado as
having approximately 90 percent of tax collections earmarked for special funds, and
Texas as having only 15 percent of its 1951 tax collections unrestricted.” The briefing
described a legal cause for those constraints: 23 states dedicated revenue by

constitutional provisions including some requiring that no money arising from a tax

s At the time of statehood, only the Georgia constitution of 1945 had a dedicated

funds prohibition. See Georgia constitution 1945, art. VII, § IX, IV (“[N]o
appropriation shall allocate to any object, the proceeds of any particular tax or fund or a
part or percentage thereof.”); Myers v. Alaska Housing Fin. Corp., 68 P.3d 386,389 n.11
(Alaska 2003) (identifying Georgia’s status as only other state with similar provision).

6 3 Alaska Statehood Commission, Constitutional Studies pt. IX “State Finance” at

27-30 (November 1955), available at App. 1.

7 Id. at 27.
8 Id.
o Id. at 28.



levied for one purpose be used for another purpose and others requiring that every law
imposing a tax must clearly define the nature and purpose of the tax.'”

The trouble with earmarks was described uniformly in terms of state rather than
local or private money: “many states have less than half of the money of the state
available for the kind of budgeting aimed at carrying out an effective and responsive
program of services.”'' And the issue was also cast in terms of the existence of distinct
state funds other than a general fund—South Dakota, for example, was described as
having between 454 and 530 “special funds.”'? The problem of dedication was not
identified as a problem between levels of government such as state to federal or local
governments, but rather as a problem between departments at the state level. For
example, the PAS staff paper quoted extensively from a speech given by the governor of
New Jersey decrying the problem of dedicated funds in his state."® He described his
highway department, with its own $50 million highway fund, as functioning as a
government unto itself rather than being part of an integrated state administrative
system.'* The PAS memorandum identified the creation a single general fund for state

revenue as a solution that represented progress."

0 Jd at28-29.
""" Idat30.
12 Id at28.
B Id at29-30.

14 1d. at 29 (quoting New Jersey Governor Edge).

15 Id. at 29.



The delegates considered the National Municipal League’s Model State
Constitution, which included an anti-dedication clause.'® The discussion of the provision
within the model state constitution never suggests that this provision would prevent a
state from placing financial obligations on local governments, requiring local money for
local schools, or using matching grants.'” Indeed, Georgia—the only state to have a
dedicated funds clause and the source for the clause in the model state constitution—
simultaneously had a requirement that local counties levy taxes to support their local
schools.'

ii. The committee on finance and taxation proposed a dedicated

funds clause targeted at state revenue with some explicit
exceptions.

The committee on finance and taxation included a dedicated funds section in their
proposal for the finance article of the constitution.'® The committee’s commentary
explained that the purpose of the dedicated funds provision was for the legislature and
governor to have control over state funds: “if allocation is permitted for one interest the

denial of it to another is difficult, and the more special funds are set up the more difficult

16 National Municipal League, Model State Constitution § 706 (5th ed. 1948,
reprinted 1954) (“no appropriation shall allocate to any object the proceeds of any
particular tax or fund or a part or percentage thereof”) (following Georgia constitution),
available at App. 2; see Victor Fischer, Alaska’s Constitutional Convention 142 (1975);
Myers v. Alaska Housing Fin. Corp., 68 P.3d 386, 389 (Alaska 2003).

17 See Model State Constitution at 43, explanatory articles.

18 Georgia Constitution 1945, art. VIII, § XII (requiring counties to levy taxes of not

less than five mills to support schools).

19 6 Proceedings of the Alaska Constitutional Convention App. V at 106-07

(Dec. 16, 1955).



it becomes to deny other requests until the point is reached where neither the governor
nor the legislature has any real control over the finances of the state.””

The original proposal contained two explicit exceptions: one allowing dedication
where it was necessary for participation in federal programs; and the other allowing
dedications already in existence to continue.”' Concerning existing dedications, the
delegates referenced only dedicated territorial taxes—excluding any tally of local
taxes.”” They concluded 27 percent of territorial taxes were dedicated, including highway
taxes and a tobacco tax that was earmarked for school construction.”® Although territorial
laws required local entities to pay for local schools and apply for a partial refund from the

territory, these locally imposed taxes were not discussed or counted in this 27 percent

figure as if they were dedications of Alaska’s revenue.”*

2 Idoat1ll,
2l 1975 Alaska Op. Att’y Gen. No. 9 at 3-4 (May 2, 1975). [Exc. 148-49]

2 See 6 Proceedings App. V at 111 (citing 27 percent figure); 3 Alaska Statehood

Commission, Constitutional Studies pt. IX “State Finance” at 28 (November 1955)
(deriving 27 percent figure in terms of “territorial tax collections” and percentage of
“territorial revenue.”).

2 Id; 3B Proceedings at 2302 (Jan. 16, 1956); 4A Proceedings at 2370, 2408 (Jan.
17, 1956) (identifying fuel and tobacco taxes as largest existing earmarks).

»  Id.; Alaska Compiled Laws, ch. 3, art. 4 §§ 37-3-32, 37-3-35, 37-3-53 (1949)
(taxation requirements); Alaska Compiled Laws, ch. 3, art. 5 § 27-3-61 (1949) (partial
refund provision) [Exc. 195, 197, 203-04]; see also Legislative Council Staff, Dedicated
Funds Memorandum (July 18, 1962), available at App. 3 (listing dedicated funds of the
state and making no mention of local payments to schools).



iili.  The delegates created several implied exceptions to the proposed
prohibition on dedication including exceptions for local money
for state—local cooperative programs and tax receipts collected
by the State on behalf of local governments.

The wording of the dedicated funds clause changed in important ways between the
initial proposal and passage to narrow its effect.”’ The initial version submitted by the
committee to the convention began: “All revenues shall be deposited in the State treasury
without allocation for special purposes, except where participation in Federal programs
will thereby be denied.”?® Before the full convention’s consideration the committee
inserted the word “public” before revenues, to clarify that donations or bequests by
private individuals could have specific purposes attached to them.>’

The delegates soon learned that more exceptions would be needed for the
provision to have the intended effect on state revenue without hampering the State’s
ability to enter into necessary legal and contractual relationships. At the request of the
committee on finance and taxation, finance specialists on the PAS staff commented on
the proposed committee language. They pointed out that “[l]egal and contractual
provisions will require segregation of certain moneys, €.g., pension contributions,

proceeds from bond issues, sinking fund receipts, contributions from local government

2 See 1975 Op. Att’y Gen. No. 9 at 3-6 (quoting language changes) [Exc. 148-51].

26 Id. at 4 (emphasis added) [Exc. 149]; 6 Proceedings App. V at 106-07.

27 3B Proceedings of Alaska Constitutional Convention 2298 (Jan. 16, 1956)
(Delegate Nerland: “The Committee felt that in inserting the word ‘public’ after ‘all’,
making it ‘all public revenues’ would eliminate the question regarding such things as

donations or bequests by private individuals that might have specific purposes attached to
them.”).



units for state—local cooperative programs, and tax receipts which the State might collect
on behalf of local government units.”*®

As a direct result of this memorandum, the committee moved to change the
language from “All public revenue” to “The proceeds of any state tax or license.””
Delegate White explained that the previous version would have required the listing of
seven exceptions but “[b]y going to the tax itself and saying that the tax shall not be
earmarked, we eliminated all seven of those exceptions.”** As a 1975 attorney general
opinion concluded, “it is clear that the several exceptions listed in the PAS memorandum
are those referred to in quotation from the debate, supra, and that the committee proposed
its change for no other purpose than meeting the problems raised by the memorandum.”*’
That opinion advised that “the section should be interpreted to give it its full effect, i.e. to
except certain necessary dedications arising from contractual obligations routinely
entered into by every state.”*?

This Court upon review of the constitutional history agreed that the new language

“proceeds of any state tax or license” was intended to create the exceptions listed in the

28 Public Administration Service, Memorandum (Jan. 4, 1955 [sic]) [Exc. 240].
2 1975 Alaska Op. Att’y Gen. No. 9 at 8 [Exc. 153].

30 4A Proceedings 2363 (Jan. 17, 1956). Although the PAS memorandum actually
listed six rather than seven exceptions, the exceptions listed in the PAS memorandum is
nonetheless considered to be the source of this change. 1975 Att’y Gen. Op. No. 9 at 7-8
[Exc. 152-53]; Southeast Alaska Conservation Council v. State, 202 P.3d 1162, 1169 n.29
(Alaska 2009).

3 1975 Atty Gen. Op. No. 9 at 8 [Exc. 153].
2 Id at9n.2 [Exc. 154].
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memorandum, rather than to strictly limit the definition of public revenue to taxes and
licenses.*® Within the context of the cases the Court has had for review, there was little
need to focus on the importance of the word “state” in the phrase “proceeds of any state
tax or license.” And until now there has been no occasion to consider the implied
exceptions for “contributions from local governments for state—local cooperative
programs” or “tax receipts which the state might collect on behalf of local government
units.”

Just as the committee discussion on grandfathered dedications omitted mention of
the existing mandatory local contributions to schools, the dedicated funds debate on the
convention floor included no mention of local contributions toward funding of public
schools.*

iv.  The dedicated funds clause has been interpreted through the
years as applying expansively to different types of state public revenue.

The dedicated funds clause has been the subject of several attorney general
opinions and a handful of Alaska Supreme Court cases in the years since its passage. But
it has not yet been interpreted in the context of statutory mandates requiring local funds

to go to local sources as a condition of state funding. Instead, the clause has been

33 Southeast Alaska Conservation Council, 202 P.3d at 1169 n.29.

% Alaska Compiled Laws, ch. 3, art. 4 §§ 37-3-32, 37-3-35, 37-3-53 (1949) (taxation
requirements); Alaska Compiled Laws, ch. 3, art. 5 § 27-3-61 (1949) (partial refund
provision). [Exc. 195, 197, 203-04]; see 3B Proceedings at 2302 (Jan 16. 1955); 4A
Proceedings at 2370, 2408, 2415 (Jan. 17, 1956).
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interpreted with respect to state-received oil tax royalties,” the legislature’s appropriation
of a future revenue stream from a legal settlement,’® Alaska Marine Highway Systems
funding,”’ land grant provisions to the University of Alaska,*® and a royalty assessment
on the sale of salmon imposed through the State’s taxing authority.” The creation of the
permanent fund was interpreted as a clear dedication, necessitating a constitutional
amendment to the dedicated funds clause.*”® A longstanding attorney general opinion
opined that money that is outside of state revenue is not subject to the dedicated funds

clause.*’ And the attorney general has similarly opined that local communities are not

3 1975 Op. Att’y Gen. No. 9 at 17-19 [Exc. 162-64].

36 Mpyers v. Alaska Housing Finance Corp., 68 P.3d 386 (Alaska 2003).

7 Sonneman v. Hickel, 836 P.2d 936 (Alaska 1992).

38 Southeast Alaska Conservation Council v. State, 202 P.3d 1162 (Alaska 2009).
¥ State v. Alex, 646 P.2d 203 (Alaska 1982).

40 Southeast Alaska Conservation Council, 202 P.3d at 1170 (“If only revenue

collected as taxes of license fees were included there would have been no need to
expressly exempt ‘all mineral lease rentals, royalty sale proceeds, federal mineral revenue
sharing payments and bonuses received by the State’ to ensure that placing those
revenues in the Permanent fund did not violate the constitution.”).

4l 1991 Inf. Op. Att’y Gen., 1991 WL 916843, at *4-5 (April 2, 1991) (Trust Fund
monies of Exxon Valdez fund are not revenues of state and therefore not subject to
dedicated funds clause).
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constitutionally prohibited from dedicating funds.*? But the Court has never determined
whether the dedicated funds clause applies to local communities.*

B. Education funding in Alaska historically and currently includes
mandatory local dollars.

i. Historically, Alaska partially funded schools with local taxes and
the constitutional history of borough formation indicates an
expectation that this would continue.

Under the territorial law in effect at the time of the constitutional convention,
Alaska cities and independent school districts had taxing power and were required to
fund local public schools.** The convention debates over the creation of the borough
system strongly suggested an intention to continue to have local taxes finance schools.*

The delegates debated whether school districts should have their own taxing power or

42 1988 Inf. Op. Att’y Gen., 1988 WL 249509, at *3 (July 29, 1988) (“We do not
believe that this provision which only references “state” revenues, was drafted with the
intention to restrict local governments in the management of their fiscal matters. After
substantial research, we find no discussion in the constitution to automatically apply to
the governing bodies of political subdivisions.”).

s Cf. City of Fairbanks v. Fairbanks Conventions and Visitors Bureau, 818 P.3d
1153, 1158 n.7 (Alaska 1991) (explicitly declining to reach issue of whether local bed tax
ordinance which dedicated revenue from bed tax to particular purpose violated dedicated
funds clause).

“  Alaska Compiled Laws, ch. 3, art. 4 § 37-3-32, 37-3-35, 37-3-53 (1949) [Exc. 195,
197, 202].

3 4A Proceedings 2652 (Delegate Doogan: “The borough , of necessity, . . . to

provide for its operation would probably have a certain basic tax to provide schools”)
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whether schools should be dependent on borough governments for money.*® As Delegate
Victor Fischer explained during one part of the debate:

When you come to the borough though, the borough is interested in
education. It will be one of the basic functions which it will be
responsible for. . . . [W]e feel that education when it comes to the tax
dollar, must compete with all the other necessary services that are
required by the people of the area. It was felt that the borough
assembly would best be able to say that so much . . . can be afforded
of this tax dollar for education, so much for health, so much for
police enforcement, etc.”’

At least one delegate assumed that the borough might bear the entire cost of education,
asking “Do you think the state would refund some to the borough assembly as they do in
the cities now?”*®

Following statehood, the statutory expectation of local contributions continued in

school districts with taxing authority, including the newly formed boroughs.*’

46 4A Proceedings 2620 (Jan. 19, 1956) (discussing that a borough could levy taxes

for its schools but could not delegate its taxing authority to an independent school district
within it); id. at 2629 (Delegate Davis:  “I am wondering if . . . there is more than one
city or village in the area, why they could not each levy the amount of taxes they needed
within their own area . . . instead of leaving it up to the entire borough to say,

“Mr. School District, you have got to get along with so much money.’”)

Y Id. at 2629-30.
48 Id. at 2646 (Delegate Metcalf).
¥ See Sec. 1.03, ch. 164, SLA 1962 [Exc. 127].
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ii. Currently Alaska funds its schools with a formula that includes
state and local contributions.

There are approximately 131,000 children who attend public school in Alaska.*
Public education is delivered to students by 53 school districts and by the state boarding
school at Mt. Edgecumbe, which is treated as a separate district.”' Districts other than
Mt. Edgecumbe consist of three types. Each of Alaska’s 18 boroughs, as well as each
home rule and first class city within the unorganized borough is a school district.”* The
remaining 19 school districts are Rural Education Attendance Areas (REAAs) in the
unorganized borough.>

Regardless of type of school district, the State today remains the primary funding
source for all of Alaska’s public schools, and, as a result, district wealth is not

determinative of school funding.>* [Exc. 117] A formula adopted in statute determines the

30 Department of Education and Early Development, District Enrollment by Grade

(updated Feb. 10, 2015), available at
http://education.alaska.gov/stats/DistrictEnrollment/2015DistrictEnrollment.pdf

N 71
2 AS 14.12.010(1-2).

3 AS14.12.010(3).

> Exc. 117 is page 1 of the Alaska Department of Education and Early

Development’s public school funding program summary for fiscal year 2014. This chart
lists Alaska’s school districts and describes the basic need of each district, as well as the
various sources of money that comprise that total. For example, the Ketchikan Gateway
Borough’s basic need in FY2014 is $25,947,546. That amount includes $4,198,727 of
local effort and $21,748,819 of state funds. This exhibit also illustrates how eligible
federal impact aid dollars contribute toward basic need in federally impacted
communities. For example, Lower Yukon’s basic need of $39,568.073 is comprised of
deductible impact aid in the amount of $9,873,656, as well as $29,694,417 in state aid.
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minimum funding that a district will receive from state and local sources.”>® This
minimum funding level is called “Basic Need.”*® The funding provided to a particular
school district is adjusted for factors that make education more or less expensive in that
district: the number of students enrolled, the number of correspondence students, school
size, geographic cost differentials, and the number of special needs students.’” The figure
that results from these adjustments represents a weighted student count called the
“adjusted average daily membership.”*® Basic need for a district is a product of the
adjusted average daily membership of the district multiplied by the “base student
allocation,” an amount of money defined in statute.>® The base student allocation may go
up or down depending on the availability of state revenue.®

Although basic need is an estimate of the minimum amount required by each

school district, not all of basic need is provided by the State. The federal government

»  AS 14.17.400.
% I
7 AS 14.17.410.
N 7/
*®  AS 14.17.470.
©
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contributes to school funding through impact aid.®’ The State factors in 90 percent of a
school district’s eligible federal impact aid when computing a school district’s state aid

entitlement.®* Additionally, the statutory scheme contemplates that school districts within

63 (“

boroughs and cities with taxing authority” (“municipal school districts™) will receive

some local funding from their borough or city governments:

The legislature shall provide the state money necessary to maintain
and operate the regional educational attendance areas. The borough
assembly for a borough school district, and the city council for a city
school district, shall provide the money that must be raised from
local sources to maintain and operate the district.**

This local funding consists of a required local contribution, as laid out in

ol The federal Impact Aid Act provides financial assistance to local school districts

whose ability to finance public schools is negatively affected by federal presence,
activities, or land ownership. See 20 U.S.C. § 7701. The statute generally prohibits a state
from offsetting this federal aid by reducing state aid to a local district. See 20 U.S.C. §
7701 (2000 ed. and Supp. IV). However, the federal statute provides an exception; it
permits states to compensate for federal impact aid where “the Secretary of Education
determine[s] and certifies...that the State has in effect a program of State aid that
equalizes expenditures for free public education among local [school districts] in the
State.” § 7709(b)(1) (200 ed., Supp. IV). The Secretary of Education has certified
Alaska’s school funding as equalized, permitting the inclusion of 90 percent of eligible
impact aid to be reflected in the funding formula. See AS 14.17.410(b)(1). Alaska is one
of only three states to be so certified. See Getting a Grip on the Basics of Impact Aid,
National Association of Federally Impacted Schools 16 (March 2013), available at
http://www .ruraledu.org/user_uploads/file/ImpactAidTheBasics.pdf.

2 AS 14.17.410(b)(1).

63 All boroughs and home rule or first-class cities are school districts. AS 14.12.010.

Not all school districts, however, are municipalities. The REAAs are in the unorganized
part of the state, and these school districts do not have taxing authority. AS 14.08.031;
Alaska Const. art. X, § 2 (“The state may delegate taxing powers to organized boroughs
and cities only.”).

% AS 14.12.020(c).
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AS 14.17.410(b)(2), and an optional voluntary contribution up to a cap, as detailed in
AS 14.17.410(c).*”® Alaska Statute 14.17.410(b)(2) provides that:

the required local contribution of a city or borough school district is

the equivalent of a 2.65 mill tax levy on the full and true value of the

taxable real and personal property in the district ... not to exceed 45

percent of a district’s basic need for the preceding fiscal year as

determined under (1) of this subsection.
Both the local contribution and any voluntary contribution are paid by the city or borough
directly to the school district, and the funds are incorporated into the city or borough’s
school budget. And although this statute clearly specifies the amount of the required local
contribution, the statute does not mandate the method that a city or borough must use to
obtain the funds; and cities and boroughs have the freedom to determine the amount of
any voluntary contribution they want to make, up to a statutory maximum that preserves
the equalization of funding necessary to qualify for federal impact aid.*®

Finally, the statute contains an extremely strong incentive for a city or borough to

annually satisfy the local contribution. Alaska Statute 14.17.410(d) provides that: “State

aid may not be provided to a city or borough school district if the local contributions

required under (b)(2) of this section have not been made.” The requirement of a local

65 AS 14.17.410(c) states that: “In addition to the local contribution required under

(b)(2) of this section, a city or borough school district in a fiscal year may make a local
contribution of not more than the greater of (1) the equivalent of a two mill tax levy on
the full and true value of the taxable real and personal property in the district as of
January 1 of the second preceding fiscal year, as determined by the Department of
Commerce, Community, and Economic Development under AS 14.17.510 and

AS 29.45.110; or (2) 23 percent of the district’s basic need for the fiscal year under (b)(1)
of this section.”

6 AS 14.17.410(c).
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financial stake to access state and federal funds seeks to ensure prudent expenditure of
state and federal education dollars.

III. Procedural History.

A, The borough sued the State alleging that the required local
contribution violates three provisions of the Alaska Constitution.

Ketchikan Gateway Borough informed the State that it was paying its 2014
required local contribution “under protest” by sending the Commissioner for Education
and Early Development a copy of its check to the school district with the words
“dedicated tax paid under protest” written on it. [Exc. 8, 89-90] No actual money
accompanied this protest note. The original check was made out to the “KGB School
District,” the money was sent to the Ketchikan Gateway Borough school district, and the
money never entered state coffers. [1d.] State aid covered more than eighty percent of the
borough’s basic need, so the borough’s local contribution accounted for less than a fifth
of the borough’s basic need costs. [Exc. 85]

The borough then filed suit alleging that the required local contribution violated
three provisions of the Alaska Constitution: the dedicated funds clause of Article IX,
section 7; the legislative appropriation clause, article IX, section 13; and the gubernatorial
veto clause, article 11, section 15. [Exc. 1-14] The borough sought a refund of the local
contributions paid under protest. [Exc. 8, 89-90] Although all of the constitutional
provisions at issue pertain to appropriations of state revenue, the borough argued that
because of the local contribution it was “underfunded” by the State. [Exc. 8] And it stated

that the local contribution unjustly enriched the state “because it relieved the State of the
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obligation to fully fund the KGB School District’s Basic Need.” [Exc. 12] But the
borough also explicitly disclaimed any argument that the State is required to fully fund
education, and made no argument that the local contribution is inconsistent with the
State’s obligations under the education clause of the constitution. [Exc. 158]

In its complaint, the borough alleged that its school district “receives less than
84 cents of every dollar from the State needed to adequately fund Basic Need.” [Exc. 8]
The borough argued that the local contribution “depletes the resources of the Borough
and the Taxpayer Plaintiffs.” [Exc. 8] The complaint characterized the local contribution
as an “unfunded State mandate.” [Exc. 8] The borough explained that it only provided its
partial funding to its schools under duress and compulsion in order to be eligible for state
funding. [Exc. 8-9]

The parties filed cross-motions for summary judgment. [Exc. 15-40, 94-116]}

B. The superior court granted partial summary judgment to the borough,
concluding that the local contribution violated the dedicated funds
prohibition.

Ketchikan Superior Court Judge William Carey ruled on the cross motions for
summary judgment in November 2014. [Exc. 244] The court granted partial summary
Jjudgment to the borough on the theory that the required local contribution violated the
dedicated funds clause, but rejected the borough’s arguments that the local contribution
violated the appropriation or gubernatorial veto clause, granting partial summary
Jjudgment to the State on those issues. [Exc. 250-60, 261-65] The court agreed with the

State that the borough was not entitled to a refund of the money it spent on the local

contributions paid under protest because the State had not been unjustly enriched by the
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borough’s payments to its school district. [Exc. 268] The superior court denied a motion
for partial reconsideration on the issue of refund, stating that “the KGB School District is
the only party enriched by a [local contribution] payment.” [Exc. 281] The issues on
which the State prevailed are the subject of the borough’s cross-appeal and will be
discussed more fully in that briefing.

On the dedicated funds issue, the superior court framed the question not as
whether the required local contribution was “the proceeds of any state tax or license”
subject to the prohibition on dedication, but rather whether the local contribution was a
“dedicated fund.” [Exc. 245] Seizing on case law that interpreted the terms “tax” or
“license” as broadly incorporating “any public revenues,” the superior court determined
that municipalities raise the funds necessary for the local contribution through local taxes,
and that any funds raised through municipal taxes are a source of “public revenue.”
[Exc. 255-56] The court interpreted this Court’s decision in City of Fairbanks® as
eliminating the need for the revenue to be state money or the proceeds of a state—rather
than local—tax in order to be within the reach of the dedicated funds clause. [Exc. 256]
The court concluded, “the fact that the [local contribution] is, essentially, a solely local
matter and local source of funds, does not weigh in the court’s consideration of whether
the [local contribution] consists of funds subjected to the dedicated funds clause.”

[Exc. 257]

7 18 P.2d 1153 (Alaska 1991).
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The court likewise did not conclude that the local contribution infringed on the
legislature’s control over the budgeting process, but found that the requirement to pay
money to their schools meant that money was “not available for use throughout the
Borough” and found the requirement infringed on the “Borough’s flexibility in
budgeting.” [Exc. 259] Essentially, the court’s ruling interpreted the dedicated funds
clause to mean that the State may not mandate a municipal government pay a specified
amount to any particular cause.

Following denial of a partial motion for reconsideration filed by the borough on
the issue of the refund, the superior court issued final judgment on January 23, 2015.
[Exc. 288-89] The State timely appealed the court’s invalidation of the local contribution
under the dedicated funds clause.

STANDARD OF REVIEW
This Court reviews a grant or denial of summary judgment de novo.%® And the
Court applies its independent judgment when interpreting constitutional provisions or

statutes.® «

[A] party raising a constitutional challenge to a statute bears the burden of
demonstrating the constitutional violation. A presumption of constitutionality applies,

and doubts are resolved in favor of constitutionality.”’° This presumption “recognizes

that the legislature, like the courts, is pledged to support the state and federal

68 State v. Schmidt, 323 P.3d 647, 654 (Alaska 2014).
69 Id. at 655.

™ Harrod v. State, Dep’t of Revenue, 255 P.3d 991, 1000-01 (Alaska 2011) (quoting
State, Dep’t of Revenue v. Andrade, 23 P.3d 58, 71 (Alaska 2001)).
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constitutions and that the courts, therefore, should presume that the legislature sought to
act within constitutional limits.””" The Court’s power to strike down a provision of law as
unconstitutional is “not a power that should be exercised unnecessarily, for doing so can
undermine the public trust and confidence in the courts and be interpreted as an

»72

indication of lack of respect for the legislative and executive branches of government.

ARGUMENT

The dedicated funds clause does not prohibit the State’s longstanding practice—
pre-dating statehood—of requiring local governments to help fund local schools. The
dedicated funds clause prevents the earmarking of state taxes, licenses, or other state
public revenue that the constitutional delegates intended to preserve for the legislature to
spend as it saw fit on an annual basis. The local contribution statute is outside the scope
of the dedicated funds clause because it bears none of the hallmarks of a statute
earmarking a source of state revenue: it is not an exercise of the State’s taxing authority,
it does not impose a particular method or source of fund collection, it does not result in
the deposit of funds into the state treasury, and it does not generate or identify a source of
revenue that the legislature is able to appropriate.

On the contrary, the State’s delegation of partial financial responsibility over local
schools is a permissible exercise of the State’s pervasive authority over education. It is

akin to other exercises of state power that result in mandatory financial costs for specific

m Andrade, 23 P.3d at 71 (citation omitted).

2 Brause v. State, Dept. of Health & Social Services, 21 P.3d 357, 360
(Alaska 2001).
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purposes, such as a law dictating that employers pay their employees a minimum wage,
or that drivers buy car insurance, or that companies pay for workers compensation
insurance. In all of these cases the State exercises its authority in a way that directs
money to a specific purpose. But because the State does not dedicate the “proceeds of any
state tax or license,” it does not violate the dedicated funds clause.

The superior court’s decision to the contrary rests on the erroneous conclusion that
the dedicated funds clause bans the dedication of local revenue. The court’s analysis
misreads precedent and ignores the plain language of the clause, which concerns only the
“proceeds of any state tax or license.” The dedicated funds clause, by its terms and
constitutional history, applies only to state revenue. Because the required local
contribution is not state revenue, the clause does not apply. And even if the clause
applied to local money rather than just state revenue, the required local contribution
would still survive. It does not create a state or locally dedicated fund because the
borough is free to raise the money in any way it chooses and then appropriate the money
from its general fund.

Finally, the constitutional history of the dedicated funds clause makes plain that
the delegates intended to exempt from the clause’s reach the local funding portion of any
state—local cooperative program. Public education is the quintessential state—local
cooperative program. The dedicated funds clause was adopted for the narrow purpose of
expanding the legislature’s year-to-year control over state finances; expansion of the
clause to prevent the legislature from continuing financial partnerships with local

communities in support of joint state—local responsibilities would contravene that
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purpose. The State’s ability to engage in matching grant programs that condition state
money on the receipt of local money is foundational to sound fiscal policy. It is not a
constitutionally prohibited practice.

L The required local contribution does not violate the dedicated funds clause
because the clause applies only to state revenue.

A. The dedicated funds clause applies only to state revenue, not to local
money.

The dedicated funds clause limits its scope to state money. Article IX, section 7 of
the Alaska Constitution addresses only “proceeds of any state tax or license.” (emphasis
added). The superior court misread this Court’s precedent and ignored the clause’s plain
language in concluding that it applies to local money. [Exc. 257-58]

Although this Court has read the terms “tax or license” broadly to incorporate
public revenue generally and include things like land sales, royalties and the like, it has
never applied the dedicated funds prohibition to local rather than szate public revenue.
Out of the five Alaska Supreme Court cases that analyzed the dedicated funds clause,
four discussed revenue that the Court considered to be state revenue, including an
assessment on salmon authorized by state statute,”” the State’s future revenue stream

from a tobacco lawsuit settlement,”* money generated by the Alaska Marine Highway

7 Alex, 646 P.2d at 208 (concluding prohibition applied to both taxes and

assessments).

I Mpyers v. Alaska Housing Finance Corp., 68 P.2d 386, 390 (Alaska 2003)
(endorsing superior court’s summation that precedent interpreted the constitutional
phrase tax or license as including all state revenues, which would include money from
lawsuit settlements).
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System, > and revenue generated by University of Alaska lands.”

In the remaining case that touched on the dedicated funds clause, City of
Fairbanks v. Fairbanks Convention and Visitors Bureau,’ the tax in question was a local
bed tax but the Court did not decide whether this tax violated the dedicated funds clause.
Instead, the Court’s decision dealt with a different constitutional provision that prohibits
the use of initiatives to “dedicate revenue,” article X1, section 7.”® The Court noted that
the constitution’s initiative limitation was “extended by statute to home-rule
municipalities.””” No similar statute extends the dedicated fund limitation to home-rule
municipalities or other local governments. And the Court explicitly noted that even
though both parties agreed that the original ordinance created a dedicated tax, the Court
was not deciding the issue of whether the local tax violated the dedicated funds clause.®

Moreover, the Court concluded that an initiative that expanded the possible uses of the

7 Sonneman v. Hickel, 836 P.2d 936, 938 n.3 (Alaska 1992) (noting that State did
not contest applicability of dedicated funds clause to highway fund because revenues
generated by State through transportation of passengers and freight are source of
revenue).

7 Southeast Alaska Conservation Council v. State, 202 P.3d 1162, 1172 (Alaska
2009) (“Because University land is state land, revenue from University land is state
revenue for purposes of the dedicated funds clause.”).

77 818 P.2d 1153 (Alaska 1991).
" Idat1155.
7 Id (citing AS 29.10.030(c)).

80 Id. at 1158 n.7 (““We note that neither party addressed the issue of whether the
ordinance itself violates article XI [sic], section 7 of the Alaska Constitution, prohibiting
dedicated revenues. Our decision today should not be read as expressing any opinion on
that question.”).
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proceeds of the tax, rather than further limiting them, did not violate the limitation on
initiatives.®'

The superior court misread this precedent. With respect to City of Fairbanks, the
superior court declared that this Court issued a holding “under the dedicated funds
clause,” when in fact its determination was under the initiative restrictions clause. [Exc.
257] Even more troubling, the superior court concluded that “[t]he fact that the funds in
City of Fairbanks were the product of a local bed tax did not matter in the court’s
determination that the tax proceeds were ‘proceeds of any state tax or license.”” [Exc.
257] This analysis is flawed because: (1) the Court in City of Fairbanks did not
determine that the bed tax proceeds were the “proceeds of any state tax or license”
because the initiative clause uses the different phrase “dedicate revenues”; and (2) the
Court’s application of the constitutional initiative restriction to a local initiative was
explicitly discussed and justified by citation to the statute that brought the local
government within the provision’s restrictions.*

This was no minor error: As a result of this misreading, the court declared that
“the fact that the [local contribution] is, essentially, a solely local matter and local source
of funds, does not weigh in the court’s consideration of whether [it] consists of funds

subjected to the dedicated funds clause.” [Exc. 257] Presumably as a result, the court did

1 Id. at 1158-59 (holding that initiative did not made unconstitutional dedication

despite leaving bed tax with some limitations on how it would be spent because initiative
expanded spending discretion of city council compared to existing ordinance).

82 Id. at 1155.
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not acknowledge that references in other cases to “public revenue” and “all revenue”
were referring exclusively to state public revenue. The court believed the issue to be
settled.

The superior court’s interpretation of the dedicated funds clause should be rejected
both because it rests on this misreading of precedent and because it renders the word
“state” in “state tax or license” meaningless. Applying this phrase to local money
impermissibly ignores the plain meaning of the word “state” and its context “both in the
text and according to the discussion at the constitutional convention which adopted the
wording.”®? In other sections within the finance and taxation article of the constitution the

term “political subdivision” is used more than six times*—the delegates would have

8 Alex, 646 P.3d at 208; see also Alascom, Inc. v. North Slope Borough, Bd. of
Equalization, 659 P.2d 1175, 1178 n.5 (Alaska 1983) (“A statute should be construed so
that effect is given to all its provisions, so that no part will be inoperative or superfluous,
void or insignificant.”) (citation omitted).

8 Alaska Const. art. IX, § 3 (“Standards for appraisal of all property assessed by the

State or its political subdivisions shall be prescribed by law.”); Art. IX, § 4 (“The real and
personal property of the State or its political subdivisions shall be exempt from

taxation . . . .”); art. IX, § 5 (“Private leaseholds . . . in land or property owned or held by
the United States, the State, or its political subdivsions, shall be taxable . . . .”);

art. IX, § 10 (“The State and its political subdivisions may borrow money . . ..”);

art. IX § 11 (creating exception to debt restrictions for debt from bonds “by a public
enterprise or public corporation of the State or a political subdivision”).
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drafted a provision about the dedication of local money if they had wanted to.*> And the
discussion at the constitutional convention about the dedicated funds clause was entirely
centered around a desire to prevent the earmarking of state revenue, and to preserve the
power of the legislature and governor to control state finances on an annual basis. *® Thus,
the superior court’s interpretation is incorrect as a matter of law.

Further supporting the State’s position is a 1988 attorney general’s opinion that
concluded the dedicated funds clause does not apply to local communities.®” Attorney
general opinions are entitled to some deference.®®

B. The local contribution is not state revenue.

The borough argued below that the required local contribution constitutes state
revenue, but the non-state nature of the local contribution is evident from the face of the

statute, from the borough’s complaint, and from the superior court’s decision. The statute

8 This Court may derive meaning from the omission of a term in one provision that

is included in another. See, e.g., Keene Corp. v. United States, 508 U.S. 200, 208 (1993)
(“[W]here Congress includes particular language in one section of a statute but omits it in
another . . ., it is generally presumed that Congress acts intentionally and purposely in
the disparate inclusion or exclusion.” (citation omitted)); Ward v. State, Dep’t of Pub.
Safety, 288 P.3d 94, 99 (Alaska 2012) (Act’s treatment of certain crimes “confirms that
the legislature was capable of framing language containing a chronological or sequential
requirement when it wished.”); Anderson v. State, Dep’t of Revenue, 26 P.3d 1106, 1111
(Alaska 2001) (deriving legislature’s meaning by looking at what it required in other
contexts).

86 See, e.g., 6 Proceedings App. V at 111; 3 Alaska Statehood Commission,
Constitutional Studies pt. IX at 28; 4A Proceedings at 2407-08.

87 1988 Inf. Op. Att’y Gen., 1988 WL 249509, at *3 (July 29, 1988).

8 Bullock v. State, Dep’t of Community & Regional Affairs, 19 P.3d 1209, 1216
(Alaska 2001) (“Attorney General’s opinions, while not controlling, are entitled to some
deference in matters of statutory construction.”).
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separates school funding into a “state aid” portion and a “local contribution.”® The
mandatory nature of the local portion does not transform it into state revenue. The
borough likewise calls the local contribution requirement an “unfunded State mandate” in
its complaint precisely because there is no state money funding the requirement. [Exc. 8
(emphasis added)] Similarly, the borough refers to its school district as being
“substantially underfunded by the State.” [Exc. 8] And the superior court succinctly put
it: “here we are presented with an entirely local source of money.” [Exc. 257]

Each year it is up to the borough to determine how to raise the money to fund the
local contribution including what type of tax to impose and who to impose it on. In
Ketchikan Gateway Borough, for example, the voters chose to have property and sales
taxes. [Exc. 22] The borough retains significant control over the amount it contributes to
its schools—the statutory framework provides a floor and a ceiling for local school
spending, but within that range the community has room for significant debate and
decision-making.”® For fiscal year 2014 the borough opted to fund more than three
million above the state-mandated floor. [Exc. 22] These are local decisions, about how to
raise and spend local money.

In contrast, the money has none of the hallmarks of state revenue. The
determination of what should be taxed and by how much is not made by the State; the

money is not collected by the State; it is not deposited into the State treasury; and, most

8 AS 14.17.410(b)(1) (“[S]tate aid equals basic need minus a required local
contribution and 90 percent of eligibile federal impact aid for that fiscal year . . . .”).

0 AS.14.17.410(b-c).
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importantly, if the “dedication” of the local contribution to local schools is invalidated
based on it being “dedicated,” the money assessed by the borough in its property and
sales taxes will not be available to the legislature for expenditure. It will remain in the
borough’s coffers for local appropriation.

State v. Alex’' does not control this case or establish that the required local
contribution constitutes state revenue. Alex involved a dedicated funds clause challenge
to a statute that imposed a “royalty assessment” on the sale of salmon in order to fund
aquaculture associations. Facially, it is tempting to see the similarity to the local
contribution—both situations involve statutes requiring one entity to pay money directly
to an entity other than the State. But there the similarities end.

Alex is readily distinguishable for several reasons. First, in Alex the State was
using its own direct taxing authority because the statute purported to authorize the
collection of money by an entity that did not have any taxing authority.”? By contrast, the
municipalities subject to the local contribution requirement have their own taxing
authority,” meaning the local contribution statute is not itself a mechanism for raising

money using the State’s direct taxing power. Second, the statute in Alex expressly

ol 646 P.2d 203 (Alaska 1982).

92 Id. at 211 (holding salmon assessments were an exercise of the taxing power and

that the taxing power could not be delegated to regional aquaculture associations).
Indeed, Alex also held that the statute impermissibly delegated the legislature’s taxing
power because the aquaculture associations could decide whether to impose the
assessment in the first place. Id.

%3 Alaska Const., art. X, § 2.
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identified what was to be taxed. The tax was on the value of salmon sold by commercial
fishermen in an amount of two or three percent of the fair market value.’* In contrast, AS
14.17.410(b)(2) does not establish a tax or assessment on anything; it only provides a
formula for calculating the required amount of local contribution. A municipality can
finance its local contribution in any way it wishes.”

Perhaps most importantly, the State contended in A/ex that the salmon assessment
money could still be freely appropriated by the legislature.”® In other words, the State
conceded that the royalty assessments were state revenue, only asking the Court to
evaluate whether the assessment was close enough to a “tax or license” to be subject to
the dedicated funds clause.”” The Court in Alex was never asked to evaluate whether the
dedicated funds prohibition applied to money that was not state revenue, or money raised
by a third party independent of the State’s direct taxing authority, or money that was not
otherwise subject to appropriation by the legislature. This is the first time the Court has

been presented with those questions. For these reasons, Alex is not controlling.

o4 Former AS 16.10.530(a).

% Although the amount of the contribution is calculated by reference to the taxable

real property within the borough, AS 14.17.410(b)(2), the statute does not create a tax on
property and KGB indicates that it funds the local contribution through a combination of
property taxes and sales taxes. [Exc. 22]

% 646 P.2d 203, 207 (Alaska 1982) (noting State’s argument that “current
administration and future legislatures would be free to do as they please with the
assessment funds, subject only to a moral obligation to carry out the policy of the
originating legislature”).

o7 Id.
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Because the education funding statutes do not create or impose a tax, instead of an
analogy to the royalty assessment in 4lex, a better analogy can be found in the concept of
matching grants. For example, the State’s capital project matching grant program
provides that the legislature will appropriate money to be deposited in accounts for each
municipality.”® A municipality may draw on the funds in that account if it also makes a
local contribution to the capital project.”® Under the borough’s theory, this sort of
matching requirement somehow transforms the local contribution money into state
revenue. The borough provides no legal authority for its claim that local funds can be
transformed in this way.

No other viable theory for the transformation of this money into state revenue has
been offered, either. The borough disclaimed any argument that the State has a legal
obligation to fully fund public schools such that any money spent on schools is de facto
state money. [Exc. 138 (explicitly waiving argument that State has obligation to provide
full funding)] Likewise, the borough does not explain why the mandatory nature of the
requirement turns the local contribution into state revenue given that the State never
receives it. The money is akin to other money that state law dictates must go from one
party to another, be that through minimum wage laws or mandatory insurance

requirements. A monetary obligation imposed by the State does not create state revenue.

o8 See AS 37.06.010.
9 AS 37.06.030.
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Accordingly, because the dedicated funds clause applies only to state revenue, and
the required local contribution is not state revenue, the school funding formula does not
violate the dedicated funds clause and the superior court’s decision must be reversed.

II.  The local contribution lacks necessary characteristics of dedicated funds

violations and would not violate the clause even if the clause applied to local
money.

Even if the dedicated funds clause applies to local money, a dedicated funds
problem exists only when both parts of the constitutional prohibition are satisfied: there
must be a specific incoming source of revenue and a specific outgoing dedication to a
particular purpose. Unlike the statutory schemes that have run afoul of the dedicated
funds clause in the past, the education funding statute has only one part—a requirement
that localities contribute to the funding of their school districts. '® The superior court
erred in determining that the local contribution met the criteria for a dedication even
locally, because AS 14.17.410(b)(2) does not identify or impose an actual tax or revenue

source, a necessary component to an unconstitutional dedication.

190 See Alex, 646 P.2d at 207 (royalty assessment on sale of salmon dedicated to

aquaculture associations); Southeast Alaska Conservation Council, 202 P.3d at 1170
(grant of state land to University of Alaska with revenues from the land dedicated to the
university). Moreover, even those precedents where no violation of the dedicated funds
clause was found involved a two-part scheme: Alaska Marine Highway revenues were
held not to be dedicated to fund the system, because “[t]he act clearly states that the fund
is part of the general fund and it may not be spent until and unless it is appropriated by
the legislature.” Sonneman, 836 P.2d at 939. Similarly, the sale of the future proceeds of
the tobacco settlement to the Alaska Housing Finance Corporation and the dedication of
the sale proceeds to rural school improvements was held not to violate the anti-dedication
clause because the tobacco settlement was not a traditional source of revenue and the
future proceeds could constitutionally be reduced to present value, sold and the money
appropriated for rural schools. Myers, 68 P.3d at 392.
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The borough does not fund its local contribution through a “school tax” dedicated
to the support of its schools. Instead, it funds education through, according to its own
pleadings, a combination of sales and property taxes. [Exc. 7, 22, 43] The money goes
from those general taxes into the borough assembly’s general fund to then be
appropriated by the assembly. In this way, there is no specific local tax or license being
dedicated to a special purpose—there is instead a financial obligation that the borough
appropriates money to fulfill on an annual basis. The borough gets significant input into
the amount it pays—AS 14.17.410(b)(2) sets the floor for that amount, but the borough

can and does give well above the floor.'%!

[Exc. 85] For fiscal year 2014, for example, the
required local contribution was just over 4 million, and the borough voluntarily paid an
additional 3 million on top of the required floor. [Exc. 85]This reflects the debates that
the constitutional delegates anticipated would happen within boroughs to determine how
much of each local tax dollar should go toward schools, subject to the oversight and
framework imposed by the State.'”

Simply having a financial obligation is not the same as having a dedicated funds
problem. The superior court conflated the two, holding that the financial obligation on the
borough to help fund its schools “infringes greatly on the Borough’s flexibility in
budgeting and further illustrates the dedicated nature of the funds.” [Exc. 259] But the

State has numerous financial obligations that it must appropriate for on an annual

1ol AS 14.17.410(c) (describing voluntary local contribution).

192 4A Proceedings 2629-30 (Jan. 19, 1956).
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basis.'” This is not a dedicated funds problem because money is not pre-pledged from a
particular source of revenue to a particular purpose.

Finally, when the superior court imported the dedicated funds prohibition into the
local context, it failed to include an exception for matching state grant programs
equivalent to the exception the State has for matching federal grant programs. The
constitutional debate on dedicated funds showed an early and uncontroversial
determination that the clause is not meant to prevent the government from gaining access
to funds from a different government that require dedications or matching grants.'® The
aims of the clause regarding flexibility and control would not be served by preventing the
borough from participating in matching grant programs. Thus, even if the dedicated funds
clause did apply to the borough, the borough would still be able to pay its share of school
funding in order to receive state aid for its schools.

Accordingly, even if the dedicated funds clause applies to local money, the

required local contribution does not create a dedicated funds violation.

19 See, e.g., AS 47.25.455(a) (“The department shall pay at least $280 a month to a
person eligible for assistance under this chapter . . .”); AS 39.20.110 -39.20.130 (state
employees entitled to per diem and/or a mileage allowance when traveling for official
business); AS 39.20.360 (unpaid state employee compensation owed to named
beneficiary of deceased state employee); AS 39.27.011 (classified and partially exempt
employees entitled to compensation according to salary schedule).

1% 1975 Op. Att’y Gen. No. 9 at 3-4 (May 2, 1975) (citing Dec. 2, 1955 committee
notes discussing federal program exception as derived from federal requirement to

dedicate license revenues in certain fish and wildlife programs as condition of federal
funding) [Exc. 148-49].
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III.  Even if the local contribution is state revenue, it is not subject to the
dedicated funds clause because the constitutional history shows an intention
to exempt it.

A. The delegates changed the wording of the dedicated funds clause to
avoid having to list an exception for state—local cooperative programs
and taxes for local government units.

The Court has recognized that the delegates changed the language of the dedicated
funds clause from “all public revenue” to “the proceeds of any state tax or license” to
create a series of several desired exceptions listed in a PAS memo.'® The Court has also
repeatedly held that the implied exceptions listed in that memo should inform
interpretation of the clause.'®

Two of the implied exceptions are relevant to the local contribution discussion.
One is an exception for “contributions from local government units for state—local
cooperative programs.” [Exc. 240] Another is for “tax receipts which the state might
collect on behalf of local government units.” [Exc. 240] School funding is a
quintessential state—local cooperative program, and was viewed as such at the time of the
constitutional convention: “While convention deliberations show that the delegates
generally viewed education as a borough function, they also considered it a concurrent

state responsibility as set out in Article VII, of the constitution which stipulates that the

195 Southeast Alaska Conservation Council, 202 P.3d at 1169 n.29 (citing the
exceptions to the clause from the PAS memo); see also PAS Memorandum
(January 4, 1955) [Exc. 240].

19 Southeast Alaska Conservation Council, 202 P.3d at 1169 n.29 (citing the
exceptions to the clause from the PAS memo); Alex, 646 P.2d at 210 (citing 4 Alaska
Const. Conv. Proceed. 2363).
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state must provide for a system of public education throughout the state.”'”’

With this implied exception, the delegates ensured that the local portion of state—
local cooperative programs could remain dedicated to those programs, even if the money
went through state coffers.'®® Similarly, under the implied exception for local tax receipts,
when state tax collectors received money on behalf of local government units they were
able to dedicate that money back to the local government as intended.'®

Thus, even if the borough convinces the Court that the state imposition of a
financial obligation on the borough is the equivalent of a tax, or somehow converts the
money into state revenue, it is nonetheless the sort of revenue that may permissibly be
dedicated, because the constitution “allow[s] for the setting up of certain special funds,
such as [those listed in the PAS memorandum].”''°
B. If the constitutional convention delegates had intended the dedicated

funds clause to have the drastic effect the borough advocates, they
would have discussed it, but they did not.

The borough argues that the dedicated funds clause radically changed the way
education may be financed by prohibiting the State from mandating local contributions to
local schools. But the borough has not yet pointed to a single portion of the constitutional

convention minutes to support this position. The delegates did not discuss the dedicated

197" Victor Fischer, Alaska’s Constitutional Convention 123 (1975).

9% Alex, 646 P.2d at 210 (“[TThe change . . . was intended . . . to allow necessary

dedication of funds once they were received and placed in the general fund.”).
R 77/

"o Southeast Alaska Conservation Council, 202 P.3d 1162, 1169 (Alaska 2009).
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funds clause as though it would disturb the education funding system existing at the time,
which included mandatory local funds going directly to local schools.''! Indeed, to the
contrary, the delegates clearly expected that this system would continue—the State would
retain responsibility for schools and local governments would need tax levying authority
to support their schools.''?

The delegates never discussed the radical interpretation the borough proposes
because it was outside the reach of the dedicated funds clause. This omission is
particularly noteworthy because the delegates did talk about the impact the clause would
have on schools, discussing the tobacco tax dedication for schools as falling within the
grandfathered clause exception.'”® The mandatory local funding was not discussed in
either the context of the grandfather clause or the sort of funding they expected to be
prohibited.'"*

“Under the ‘dog that didn’t bark’ canon of statutory construction, the absence of
greater discussion is a meaningful indication that the convention was rnot charting a

radical course” in the area of local funding for schools.'"

"' See, e.g., 3B Proceedings at 2302 (Jan. 16, 1956); 4A Proceedings at 2370, 2408,
2415 (Jan. 17, 1956).

2 See, e.g., 4A Proceedings at 2620, 2629-30, 2646, 2652 (Jan. 17, 1956).
'3 See, e.g., 4A Proceedings at 2370, 2408, 2415 (Jan. 17, 1956).

"% 3B Proceedings of Alaska Constitutional Convention 2302 (Jan. 16, 1956).

ts Glover v. State, Dep’t of Transp., Alaska Marine Highway Sys., 175 P.3d 1240,
1248-49 (Alaska 2008) (internal footnote omitted) (applying canon to constitutional
provision on sovereign immunity and noting that name of canon derives from Sir Arthur
Conan Doyle’s short story, “Silver Blaze”).
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C. Alaska’s long-settled practice of mandatory local contributions
supports the State’s interpretation.

“Long settled and established practice is a consideration of great weight in a
proper interpretation of constitutional provisions . . . .”!'¢ The weight given to past
practice is even more compelling here, because the settled practice of requiring local
contributions dates back to the first years of statehood. As this Court noted,
“[c]ontemporaneous interpretation by those participating in its drafting has traditionally
been viewed as especially weighty evidence of the framers’ intent.”'"”

Here, the requirement of local funding for public schools, in addition to being a
pre-statehood practice, was codified into State law shortly following statehood.''® The
newly formed boroughs were given the obligation to help fund their schools.'!® The fact
that delegates who enacted the dedicated funds clause participated in this early
lawmaking is further evidence that the clause was not intended to limit the legislature’s
ability to place specific financial obligations on boroughs, particularly within the
cooperative realm of public schools.

In sum, the constitutional history of the dedicated funds clause and its subsequent
longstanding interpretation make clear that the clause does not prohibit the sound practice

of state-mandated local funding of public schools.

1 Okanogan Indians v. United States (The Pocket Veto Case), 279 U.S. 655, 689

(1929).

" Bradner v. Hammond, 553 P.2d 1, 4 n.4 (Alaska 1976).
"8 See Sec. 1.03, ch. 164, SLA 1962 [Exc. 127].

119 [d,
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CONCLUSION

Based on the foregoing, this Court should reverse the superior court’s award of
partial summary judgment to the borough, grant summary judgment to the State, and
remand for entry of summary judgment in favor of the State.

DATED May 12, 2015.
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séope of the budget so that the financial plan of the state is
not considered piecemeal. The legislature should be able to
see at one time what the total financial needs and tax burden
of the state are to be.

The widening scope of the budget document raises the ques~
tion of the inclusion of estimates of legislative and judiéial
expenditures with those of gll executive agencies. The consti-
tuions of New York, Maryland, and West Virginia include this
1:*<A%qu3'._rement'..l*‘5 ; |

- Earmarked Revsnue. The most severe obstacle to the scope

and flaxibility of budgeting results from the earmarking or
dadicétion of certain revenuye for specified purposes or funds,
To the extent that this deviqe‘is permitted in ?ny given s?ate
it bedevils both the legisla’turé and the admipiftrative figcal
officers alike, curtalllng the gxercise of prop%r controls of
each branch of government oyer the finances ef %ha state, The
device of "dedicated revenues became w1despread after the gen-
enal adoption of the state gasollne tax, orlgingted by QOregon

in 1919, The usual Justlflcatlon of earvark}nv tax receipts is

@-“ ' that it guarantees that the yield of a tax wlil actually bs use
to benefit the groups subject to taxation, an? §o r@duces taxs
.payer resistance. However, in many cases,iﬁhdr ? no rela ion-
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ernor not later

the comptroller, shall be transmf%ted to 'the go
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its revenue is dedicated. The most common forms of dedication E
are revenues produced by gasoline and motor vehicle~license taxes 5?
for;?bad purposes and a variety of tax receipts for educational "
and welfare puUrposes. ¢

“%It is reported that 37 states have one or more.sources of
revehue reserved for specified purposes: of these 23 states
dedicate revenue by constitutional provision{46 The extent of
dedication has in many cases grown to seemingly uncontrolled ex-
tremeso. In Colorado approximately'QO per cent of tax collections

L7 1y

are earmarked. for special funds. Texas, only 15 per cent

of 1951 tax collections were unrestricted: constitutional provi-
sicns dedicatved 45 per cent and the remaining 40 per cent of

tax collections were earmarked by statute. Subsequent tax in-

[

creasges have served to increase the proportion of dedicated

revenug, sansas has over 140 dedicated funds which embrace over

LB Since 1930 South Dakota

80 per cent of the statefs revenue.
special funds ranged from 454 to 530, . In Alaska dedication has
already begun. The dedication.of 1954~55 Territorial tax col-
lections amounted to almost 27 per cent of total territorial

49

revenue.

is/ - . » o~ - N . N > .
Y Louisiana State Law Institute, Constitution Revision

H

Project~No. 42. Revenue Finance and Taxation, 1947.

&7 Proceedings of the National Tax Asscgiation, 1944, p. 3Lk5-

48 » .
**  Your Covernment. Bureau of CGovernment Research, Univer-

sivy of Kansas, Vol. II, No. 8, 1947.

“7  Rased on Staff Nemoranduam lNo. L, Alaska Legislative
Counpil, September, 1955,
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Impetus to dedicated flinds often comes from the constitu-
tional ‘requirements found in many states that no money ariging
from & tax levied for ohe purpose shall be used for another !

purpose or the provision that every law imposing a tax must

)

clearly define the nature and purpose of the tax.

~ Attempts to reversé the trend toward dedication have gn-
countered considefable resistance from the benefitting interestgz
Some progress has been made in Georgia, which adopted a single
general fund in its new constitution of l9h5.5o After several
attempts, Ne& Jersey passedﬁé statute creating a single state

general fund in 1945, This provision was also incorporated in

51

‘the new conétitution of 1947. Governor Edge of New Jersay in s

trying to obtain fiscal reform and urging.the egtablishment of
a single state fund said in His Annual Budget message of 1945: :

“The existence pf" a $50,000,000 gtate Highway Fund
.side by side with the General State Fund hags resulted
. in unbalanced services and administrative arganization,
complicated accounting procedures and g gorifused and i
, incomplete picture of 'state finances. It has als¢ made L
it necessary to engage in fiscal gymnastics to keap
accounts orderly as between two funds . + .

i "Modern government has become tog complex to allow
the continuance of separate funds like the Highway Funii.
. This concept of such a separate fund gonpotes that the:
- Highway Department is, in effect, a gQviphnment unto ity L
self, instead of being part of an integphtey state ad-& 'L
ig

ministrative system , . ‘'« . A3 long 8 ﬁr@te fiund
of the size of the Highway Fund exlstd DREES st bg 2, /
fragtionalization of the fiscal progrdmyhR% IPELiEY of |
the state. . + . , I SRR R ' !
: Ty i iy ' ) :
0 : | T S A g hy
20 Georgia Constitution, Articll VIE, See. LI and Sec¢. IX,
A ! , :
1 s ) Y L !
oL New Jersey Constitution A;;icle Vlgx,.$@q. II, Pgr. 2
| ‘ ik l re F :
; ) a L o !
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YA single State Fund will make for better budgeting,
a more unified and effective control of expenditures,
simplified accounting procedure, and a clearer, more
complete picture of state finances . . .7

The dedication of revenue leads a particular group of tax-
paférs to feel that revenues derived from certain licenses or
fee% beleng to them as a group, hence they tend to consent more
readily to the imposition of such taxes but will resist en masse
any attempt at diversion, regardless of the worthiness of the
purpose. As Governor Edge points out over-all planning of the
fiscal program of the state is prevented: moreover the relation-
ship between the dedicated revenue produced bears no consist ent
relavlonshlp to the needs to be meb or services to be provided
thereby, let alone the comparative need§ of other agencies which
must rely upon specific appropriations to carry on essantial
services. The legislature, whose responsibility it is not only
to lay taxes but to spénd the receipts in the best interests
of the people, abdicates its authority and regponsibility when
it submits to the demands of a pressure group and resorts to
thé'dedication device. As shown, many states have less than.
half of the money of the state ava*léble for the kind of budget-
iﬁg aimed at carrying out an effectlve and responsive program of
services. Th@re is aﬁple and eloquent testimony and consideyablé

experience to.the effect that constitutional earmarking of revenues

should be avoided at all costs.

',r
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LESISLATIVE COURCIL BOX 2135-0KEAY

July 18, 1862

MEMORANDUM
TO: The Legislative Council
FROM: Staff

SUBJECT: Dedicated Funds

In the process of reviewing the general revenue and taxation study, the
Legislative Council directed that the staff further investigate the use of
dedicated funds. This memorandum specifically lists and explains the major
dedicatad funds of the state with emphasis on funds having taxes, licenses
or special fees as their source of revenue.

During the 1960-1961 fiscal year, less than 10 per cent. of the net state tax
and license collections were paid into dedicated funds. This figure doos
not include the amounts credited to the special motor fuel accounts, ot paid
to cities in the form of shared taxes. Also excluded are those nontax
revenues (including some of the mineral leases) used for special purposcs.
In a study prepared in 1955, the Tax Foundation, Inc., found that a number
of states made extensive use of tax dedication for special purposes and
noted that "as a result of earmarking, legislatures in 24 states had a voice
in the expenditure of less than 50 per cent of fiscal 1954 tax collections. v/l

Article IX, Section 7, of the Alaska Constitution prohibits the further dedi-
cation of tax and license revenue:

“The proceads of any state tax or license shall not be
dedicated to any special purpose, except when required
by the federal government for state participation in
iederal programs. This provision shall not prohibit the
continuance of any dedication for special purposes
existing on the date of ratification of this constitution

by the people of Alaska."

/1 The Tax Foundation, Inc., Earmarked State Taxes, Project Note No.
38, 1855,
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Since 1959 the Alaska legislature has created a number of "special accounts "
which differ from dedicated funas. A dedicated fund may be used only for
the purposes set forth in the statute establishing it. It has been the practice
of the legislature in tha past thres years to appropriate the money in some
dedicated tax and license funds for purposes set out in the statute establish-
ing the funds, but mor-vin these funds in excess of the specified programs
may not be diverted by lagisiative action. The only way the legislature may
alter the uses of a dedicated fund is simply by abolishing the fund by law.

A “special account" is a portion of the general fund consisting of the receipts
from a particular tax source and serves to identify the amount of revenue
collected from the source. The law establishing each major Alaskan {motor
tuel tax) "special account” provides that the legislature "may" appropriate
from it for public works undertakings. However, there is no prohibition
against appropriating the resources of the "special accounts™ for other pur-
poses should the need arise.

The"special account” has the advantage of allowing the identification and

appropriation of specific state rasources, while providing maximum fiscal

flexibility. Since the vgpecial account" is not actually dedicated, it does
not violate Article IX, Sec. 7, of the Constitution.

Dedicated funds are said to guarantea the availability of public funds for
certain important services (e.g. schools and highways). The opposite view
is that outright dedication limits legislative control over the appropriation
and expenditure of state money. Dedication can lead to surpluses in some
funds while the generel operating fund is lean. The drawbacks to dedication,
noted in the exparience of other states, led to the development of the con-
stitutional prohibition which Alaska has and to the replacement of some
dedicated funds with "special accounts" in the general fund.

The Fish and Game Fund is the only dedicated tax fund created by the legis~
lature since the ratification of the constitution. As is detailed later in this
memorandum, this dedication is required for participation in federal programs
and so is constitutional. The legislature has abolished a number of tax
dedications since statehood. Taxes no longer dedicated to special funds
include the highway fuel tax, the aviation fuel tax, the watercraft iuel tax,
and the school tax. In an opinion dated March 11, 1958, the Attorney
General held that after the ratification of the constitution "The Legislature
has no power to raise or lower the dedication by increasing or decreasing
the tax or license fee or the rate thereof which is set aside. Also, there is
no power to broaden or reduce the purposes for which an existing dedication
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is made, for to do so0 is to alter the dedication itsclf, ™

A description of dedicated funds follows.

State Tax and License Funds

1 - FPish and Geme Fund, The Fish and Game Fund was first established
in 1957 and was continued by the Fish and Game Code of Alaska, Ch,
94, SLA 1959. Receipts from all sport fishing and hunting licenses
and big game tags are placed in the fund. The federal aid programs
in wildlife and sport fish restoration require the maintenance of such a
fund if the state is to be eligible for participation in the federal match-
ing programs /2 Yo money in the fund may be used for purposes other
than those directly connected with the Department of Fish and Game,
Portions of the fund are used to match federal money, but the greater
part of the fund is used for state fish and game management as appro-
priated by the legislature. For the 1962-1963 fiscal year $704,741
was appropriated from the fund for the following purposes:

State Game Management . . . . . . ..., $200,490
State Sport Fish Management, . . . . . . 194,246
Developmental (capital) Projects. . . . . 84,000
To Match Pederal Wildlife &id . . . . . . 144,005
To Match Federal Fish Restoration Aid. . 82,000

Total . . . . ... §704,741

Revenues to the fund for 19621963 arc estimated at $670,410, and the
additional $34,000 appropriated for the year will come from fund
balances.

The amount of federal aid to be received for the state matching portion
is:

Wildlife A5d. + v ¢ v v v v s e e e e . . $432,014
FishRestoration &id . . . . . . + . . . ., 246,000

42 16 USC Sec. 669; 16 USC Sec. 777.
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Federal aid is apportioned to the state according to formulas which
include censideration of the area of the state and the number of license
holders. State programs eligible for federal matching assistance are
rlanned and executed by the appropriate divisions of the Department of
Fish and Game after the money has been appropriated by the legislatura,
Actual federal aid receipts have not been subject to appropriation by
the legislature, If the state is to continue to participate in the federal
aid program, the present dedication of the Fish and Game Fund must be

maintained. )

2 - Oil and Gas Conservation Fund. All money collected under the provi-
sions of the oil and gas conservation act (Ch. 40, SLA 1955) is paid
into the Oil and Gas Conservation Pund. The sources of this fund are
(1) a tax of S mills on each barrel of cil produced in the state; (2) a
tax of 5 mills on each 50,000 cubic feet of natural gas produced in the
state; (3) fees for well drilling permits at $50 per permit. The taxes
levied by Ch. 40, SLA 1955, are in addition to the oil and gas produc-
tion taxes levied by Ch. 7, ESLA 1955. The Oil and Gas Conservation
‘Fund was established to carry out the administration of the oil and gss
conservation act and was ocriginally "appropriated to the Alaska Oil
and Gas Conservation Commission. ..no such moneys shall revert to
the general fund at the and of any fiscal period, but shall remain in
the Oil and Gas Conservation Fund to cover future operating expenses
of the Commission. /3 The State Organization Act of 1959 abolishad
the Alaska Oil and Gas Conservation Commission and transfarred ite
dutiss to the Department of Natural Resources. However, the fund
was not abolished and is now administered by the Department of Natural
Resources. For the two-year period beginning July 1, 1981, and ead-
ing June 30, 1963, it is estimated that $85,420 will be reccived into
the fund, $4,250 from well drilling permits, and $81, 170 from the
taxes on production. Of this total $25,000 was appropriated in 1961~
1962 for the administration of the Division of Mines and Minerals,
Department of Natural Resources, and for 1962-1963 $60, 000 was
appropriated {or the construciion of an addition to the minerals buildine
in Anchorage. Since the iaxes were dedicated to the fund prior to tho
ratification of the constitution, the fund will continue unless abolished

by the legislature,

3 - School Fund: Construction {Cigarette Tax). The first 5¢ per pack cig-
arette tax yoes to this fund to be used for “rehabilitation, construction

43 sec. 1S, Ch. 40, SLA 1955.
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and repair of Alaska's school facilities...and for costs of insurance
on buildings comprising such facilities during the pericds of such
rehabnitarion, construction and repair and for the life of any such
building. "< /4 Licenses for manufacturers, distributors, vendors,
buyers and retailers are also paid to the fund. The additional 3¢ per
pack leviad in 1251 goes to the general fund, Resources of the school
construction fund are divided according to a formula set out in the
rules and regulations of the State Board of Education., The fund is
first divided between district and state-operated schools on the basis
of the proportion of students in each system. After an initial allotment
of $3,000 to each district, the district portion is distributed on the
basis of the amount of average daily membership and number of pro-
fessional personnel in each district. The money is paid directly to the
districts and has not been subject to appropriation by the legislature,
However, the portion reserved for state schools is appropriated, along
with general fund money, for the construction and rehabilitation of
schools in the state system. For fiscal year 18962~1963 $217,500 in
cigarette tax receipts was approvriated for state school construction.
It is expected that over $1,200, 000 will be distributed directly to
districts from the same source during the year. Although the state
participates directly in school district operation costs, the cigarstte
tax payments constitute the only state contribution for schocol con-
struction in districts, The dedication of the 5¢ per pack tax also
preceded the ratification of the constitution.

4 - Sick and Disabled Fishermen's Funds. 8Sixty per cent of the receipts
from individual commercial fishing licenses are covered into the Sick
and Disabled Fishermen's Fund. Mcaey in the fund is used to provide
benefits for sick and disabled fishermen licensed to fish commercially
in Alaska and qualifying for aid under the provisions of Ch. 100, SLA
1951, as amended. The fund is administered by the Commissioner of
Labor with the assistance of the fishermen's fund advisory and
appeals council. The commissioner must consult with the council be-
fore rendering a negative decision on an appeal filed for care under
the fund./S

The Depariment of Labor estimates that $70,000 will be expended from
the fund during fiscal 1962 for approximately 1,200 injuries, The

/4 Sec. 16, Ch. 187, SLA 1355.
/5 Sec. 13, Ch. 64, SLA 1959, as amended by Ch. 93, SLA 1960.
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costs covered include hospital expenses, transportation, professional
fees and drugs, Receipts to the fund during fiscal 1961 exceeded
$155,000, and the balance in the fund on June 30, 1861, was approxi-
mately $188,000. It is the practice of the state to invest the unused
balances of the fund. It is interesting to note that the estimates of
revenue to the fund for the fiscal years ending 1562 and 1663 excoed
the estimated expenditures, indicating that the fund should maintain
a substantial balance in future years. For 1962-1963 $10,732 was
appropriated from the fund to cover costs of adminisiration of the pro-
gram, The dedication of license fees to the fund is constitutional
since it took place prior to the ratification of the constitution.

Engineers and Architects Registration Fund. All license, registration
and examination fees collected by the Board of Engineers and Archi-
tects Examiners go in a special fund in the state treasury. Expenses
of the Board are paid from the fund. If, at the end of any calendar
year, the fund balance exceeds $10,000, the excess over $10,000
goes to the general fund. During the fiscal year 1960-1961 over
$11,000 went into the Engineer's and Architects Registration Fund
from license and examination jces. During the same year approximately
$11,000 was paid out for expenses of the board. ‘The special fund has
been in existence since 1939 and has never been appropriated bv the
legisiature. FE:upenses are paid on vouchers drawn by the beard and
appioved by the Department of Administration. The Board of rnoineers
and Architects Examiners is the only regulatory board in the state
which uses a special {und. All other boards/6 pay licensing and ex-
amination fees directly to the general fund, and receive annual
appropriations for operating expenses.

Special State Land Fund. Receipts from land application fees and
from charges for copies of maps and records received by the director
of lands, Department of Natural Resources, are deposited into a
special contingency fund. Accerding to law, the fund may ha used to
cover the costs of processing land applications ./7 The fund is
allocated to the division of lands by the governor and at the end of a
fiscal year any unallocated fund balance over $10, 000 reverts to the
general fund. During the 1961-1962 fiscal year $505,115 weas paid
into the contingency fund, and $91,173 was expended. Objects of
expenditure for the fiscal year wore as follows:

/6

/7

Except for the Board of Governors of the Alaska Bar Association which
maintalns its own accounts,

Sec. 5(10), Art, II, Ch. 169, SLA 1959, as amended by Ch. S7, SLA
1960.
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Personal Servites . v « v v v v v v 0 o o $ 61,460
Contractual Sorvizes. v v v v v v v v o s 11,194
Commodities . « . . vt v v o v s s o » 8,387
QUIDIMENT . v L 4 s s b e b s s s e e s s 10,132

Total. . . . ... $ 91,173

The constitutional prchibition of dedication does not apply to the
special land fund since its sources of revenue do not include taxes

or licenses,

7 - Radio-Telephone Fund. Net tolls and rental fees resulting from the
operation of the state radio-telephone system are deposited in the
radio-telephone fund. Partial maintenance and operation of the system
is carried out with money in the fund, in addition to regular general
fund appropriations. For the fiscal yvear ending June 30, 1962,
$20,673 was appropriated from the fund. For the current fiscal year
$12,000 was appropriated. Annual receipts to the fund average about
$11,000, but prior year balances have allowed in the past for appro-
priations which cxceed receipts. The fund was established in 1937.
Since no taxes or licenses are involved, the constitutional prohibition
on dedicaticn does not apply.

Special Accounts

In addition to dedicated funds, the state treasury includes a number of im-~
portant special accounts. These accounts constitute portions of the general
fund and are subject to direct appropriation by the legislature, They include:

1 - The highway fuel tax account consisting of all receipts from the 8¢ a
gallon tax on motor vehicle fuel and the 24 a gallon tax on motor fuel
used in stationary engines and in certain nonhighway mobile equip-
ment., According to law, the legisiature may appropriate amounts from
this accouni for various highway purposes. Forfiscal 1963,54,187, 860
is appropriated from the account. This amount constitutes the total
estimated receipts from the tax for the year, and it is appropriated (o
cover part of the cost of highway maintenance, Highway construction
approgriations and the remainder of the maintenance costs for 1962~
1963 are appropriated {rom the state general fund.

2 - The aviation fuel tax account made up of the 3 per gallon tax on
regular aviation fuel and the 1 1/2¢ per galion tax on jet fuel. Under
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the present statute, the legisiature may appropriate money from
INnA

the account for aviation {acilitles. FPor fiscal 1963 $1, 164 090 is
appropriated from the account as follows:

Division of Aviation, Administration . . . $ 504,588

Equipment. . . .« . . . 000w e .. 30,060
Construction Projects., . . . . . e s e e s 629,412

Total . . . . ... $1,164,000

The watercraft fuel tax account which receives the 3¢ per gallon
levy on marine fuel. The law establishing the account provides
that the legislature mav appropriate from the account for water and
harbor facilities. For fiscal 1963, $572,366 is appropriated from
the account for:

Administration . « + v v v v 4 4o v 04 . . $ 58,741
MaintenanCe . « v v « v v v o « o s « » » 12,000
Construction Projects. . . . . . . & . . . 501,625

Total . . . .. ... § 572,366

Other Funds and Acccunts

Various special purpose funds are maintained by the state. These include:

1

1

Lean funds, including the veterans loan fund and the agricultural
revolving fund,

Bond funds established under the bonding laws.
Retiremeant funds for teachers and state employees.

Other trust funds including the unemployment compensation f{und,
second injury fund, and the permanent school fund,

Funds for the receipt of some federal grants.

Werking capital and revolving reimbursement funds established to fit
the special needs of the Department of Highways and the Department
of Public Works, Included are the equipment revolving fund, the

federal highway aid revolving fund and the building construction re-~

volving fund,
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7 - A few small adminisirative funds including the FICA administration
fund, the boiler inspection fund, and the pest and disease coniroi
fund,
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LEGISLATURE

LESISLATIVE COUNCIL BOX 2198-IUKEAD

October 17, 1962

MEMORANDUHM

— ot a v e e m— —

TO: The Iegislative Council

SUBJECT: Dedicated funds: supplement to staff memocrandum
of July 18, 1962

In a memorandum of July 18 the use of the major earmarked revenue
funds of the state was described. The memorandum was prepared as
an information document without recommendation., It was noted
that less than 10 per cent of the net state tax and license col-
lections were pald into dedicated funds. No consideratlon was
given in the memorandum to the problems in financlal management
and accounting that arise from a proliferation of statutory
funds, whether they be tax funds or simply adminlstrative funds.
Since the release of the original memorandum, additional sugges-
tlons concerning the fund structure of the state have been
received Trom the Department of Administration. It is the
purpose of this memorandum to review these suggestions, since
they tled with the Council study of funds and also with the current
study of budgeting procedures.

Proposed Fund Structure

In a letter to the Council dated August 21, 1962, Commissicner of
Administration Floyd CGuertin noted: ’

"7t is felt that a sweeping revislon is needed in our
fund concept in order to develop a sound financial manage-
ment program for the state. This can be done by repealing
in the various laws all references to the establishment
of independent funds so as to arrive at the following funds

by type:
General

The General Fund

Special Revenue

World War II Veterans
Agricultural Loan Fund
Fish and Game Fund
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Working Capital Fund

Equipment Revolving Fund
Utility or Other Enterorise Fund

International Airports Revenue Fund

Bond Funds

U. of Alaska Gymnasium and Utilities Construction Fund
Military Construction PFund
Ferries, Roads & Highways Construction Fund
Bush Airfield Construction Fund
Hospital Congtruction Fund
Vocational Education School Construction Fund
(one fund for each bond issue)
Bond Redemption Fund { A composite fund consisting
of all the Bond Redemption Funds)

Trust and Agency Funds

Teachers'! Retirement Fund

Public Employees'! Retirement Fund

Public School Permanent Fund

U. of Alaska Permanent Fund

Trust and Agency Fund (deposits from the various
departments held in trust)

Since each fund carries with 1t restrictions and
limitations, the use of many funds brings about inflexi-
bility in budgeting and 1n other phases of financial
administration., In the State's operation, this practice
has been used as a device to avoid legislative review in
order that a given program may continue without being
evaluated as a part of total State needs when balanced
against the total financial resocurces of the State. As a
result, programs are being carried out with insufficient
legisliative review and direction,

Arvicle IV, Section 13 of the State Constitution
provides In part that, 'No money shall be withdrawn from
the treasury except in accordance with appropriations
made by law,! We believe the spirit and intent of +this
provision is not being adhered to under present practice,
where expendltures are made in several program arcas without

legislative appropriation.”

Effect of Proposed Fund Structure

The proposal of the executive brancn sugsests eliminating from
statute the following funds:

1) 0il and Gas Conservation Fund; 2) Agricultural Pest

and Disease Control Iund; 3) Radio-Telephonc Fund; 4) Engineers
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and Architects' Registration Fund; 5) Vocational Rehabilitation
Pund; 6) 014 Age Assistance Fund; 7) Boiler Inspection Fund;

Aercnautical Revolving Fund; 9) Building Construction Revolv~
ing Fund; 10) Military Revolving Fund; 11) Land Fee Registration
Fund; 12) School Constructicn Fund (cigarette tax).

In addition, the following funds would be eliminated under the
proposal and replaced by special accounts in the general fund:

1) Sick and Disabled Fishermen's Fund; 2) Second Injury
Fund; 3) Surplus Property Fund; 4) Small Business Enterprises
Revolving Fund.

Among the funds that would be eliminated or replaced by account-
ing, seven may be termed “special revenue funds" since each has
its own source of dedicated revenue. The other listed funds are

fed elther by appropriation or other method not involving dedicated

taxes and fees, TFuture dedications of taxes and licenses are
prohibited by the State Constitution and if the tax or license
funds now existirg are eliminated they cannot be restored. The
special reverue fundsg on the list are:

1. 011 and Gas Conservation Fund (special tax on production)

2. Radio-Telephone Fund (tolls from state radlo system -~
not a tax or license)

3. Engineers and Architects Registration Fund (fees for
reglstration and examination paid to board)

L, Sick and Disabled Fishermen's Fund (60 per cent of
commercial fishing licenses)

5. Boller Inspection Fund (fees paid by those inspected -
not a tax or license) ,

6. Land Fee Registration Fund (recelpts from application
fees and special charges - not a tax or license)

7. School Construction Fund (5 cents tax per pack of
cigarettes)

While proposing the change in fund structure, the Department of
Administration representatives point out that they are not
suggesting any change in present state programs or in current
tax levies. Rather they meintain that simplification of the
fund structure and dedication pattern would lead to increased
legislative fiscal control over the programs involved, They
note that implementation of this proposal could lead to total
review of all programs by the legislature and authorization for
expenditure only through appropriation. The various motor fuel
tax "special accounts' are cited as successful examples,
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Summary

There is little guestion that an excessive number of funds
complicates fiscal management, obscures the financial facts
avallable to both the execubtlve and legislative branches, and
reduces control through budgetary and appropriation processes,
The recent trend toward the elimination of statutory funds in
Alaska shows recogniticn of the problems. However, the sugges-
tions proposed by the Department of Administration would cause

a major change in the financial structure of the state, and their
adoption weuld involve a number of policy decisions. For example,
if the funds were abolished how would the legislature choose o

f inance the program for school construction currently covered by
the distribution of the cigarette tax under a Board of Education
fermla? Would appropriations be made Lo distriets and state
schools on the basis of prior practices or would the legislature
develop 1ts own formula? In addition to the policy questions,

a legislatlve decision to streamline the fund structure would
involve the introduction and drafting of a number of separate
bills. Representatives of the Department of Administration

will appear with the Council on the subject of these revisions,
if such an appearance is desired,
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