
IN THE SUPREME COURT FOR THE STATE OF ALASKA 

STATE OF ALASKA; MICHAEL HANLEY, 
COMMISSIONER OF ALASKA 
DEPARTMENT OF EDUCATION AND 
EARLY DEVELOPMENT, in his official 
capacity, 

Appellants/Cross-Appellees, Supreme Court No. S-15811115841 

v. FILED 

KETCHIKAN GATEWAY BOROUGH; 
AGNES MORAN, an individual, on her own 
behalf and on behalf of her son; JOHN COSS, 
a minor; JOHN HARRINGTON, an 
individual; and DAVID SPOKEL Y, an 
individual, 

JUN 3 0 2015 
APPELLATE COURTS 

OF THE 
STATE OF ALASKA 

Appellees/Cross-Appellants. 

Trial Court No. 1KE-14-00016 CI 

APPEAL FROM THE SUPERIOR COURT 
FIRST JUDICIAL DISTRICT AT KETCHIKAN 

HONORABLE WILLIAM B. CAREY 

BRIEF OF APPELLEES (KGB ET AL) 

Dated: June 30, 2015 

Filed in the Supreme Court 
for the State of Alaska, 
this 30th day of June, 2015 

Marilyn May 
Clerk of Appellate Courts 

By: __________________ _ 

Deputy Clerk 

K&L Gates LLP 
Louisiana W. Cutler, Alaska Bar No. 9106028 

Jennifer M. Coughlin, Alaska Bar No. 9306015 
420 L Street, Suite 400 
Anchorage, AK 99501 

(907) 276-1969 
Attorneys for all Appellees/Cross-Appellants 

Scott Brandt-Erichsen, Alaska Bar No. 8811175 
1900 1st Ave., Suite 215 

Ketchikan, AK 99801 
Attorney for Appellee/Cross-Appellant Ketchikan 

Gateway Borough 



TABLE OF CONTENTS 

TABLE OF AUTHORITIES ................................................................................................... iii 

AUTHORITIES PRINCIPALLY RELIED UPON ................................................................ v 

I. ISSUE PRESENTED .......................................................................................................... I 

II. STATEMENT OF THE CASE .......................................................................................... ! 
A. Introduction And Summary Of Appellees' Argument.. ............................................ I 

B. The Statutory Scheme For School District Funding ................................................. 3 

C. The Impact Of The RLC On Provision Of Services In The Borough ....................... 6 

D. Procedural History ..................................................................................................... 8 

III. STANDARD OF REVIEW .............................................................................................. 8 

IV. ARGUMENT ................................................................................................................... 8 

A. The RLC Violates The Anti-Dedication Clause Because It Is A Source Of Public 
Revenue Earmarked For School Districts For The Special Purpose Of Funding 
Schools ...................................................................................................................... 10 

I. This Court's Holding in Alex that Royalty Assessments Violated the Anti-
Dedication Clause Controls ................................................................................. I 0 

2. This Court's More Recent Anti-Dedication Clause Holdings Reaffirm Alex 
and Confirm that the RLC Violates the Anti-Dedication Clause ........................ 15 

B. The RLC Is Unconstitutional Because It Is Mandatory ............................................ 19 

I. City of Fairbanks v. Fairbanks Convention and Visitors Bureau Also 
Supports the Conclusion that the RLC Violates the Anti-Dedication Clause ..... 19 

2. The Superior Court Appropriately Relied Upon FCVB To Support The 
Conclusion That The RLC Violates The Anti-Dedication Clause ...................... 21 

C. The Additional Requirements For A Violation Of The Anti-Dedication Clause 
Put Forward By Appellants And Amici Are Not Found In This Court's 
Precedent. .................................................................................................................. 24 

I. The RLC Violates the Anti-Dedication Clause Regardless of Whether it is 
Considered a Tax, or if it is Paid with Taxes Or Another Source of Revenue .... 24 

2. The Imagined CEAAC Test for Violation of the Anti-Dedication Clause Is 
Not Found in this Court's Anti-Dedication Clause Precedent. ........................... 28 

D. The RLC Is Not A Matching Grant That If Found Unconstitutional Will 
Jeopardize Other Matching Grant Programs ............................................................. 30 

E. Mandatory Automobile Insurance, Minimum Wage, or Other Similar Statutory 
Obligations Will Not Be Impacted if the RLC Is Declared Unconstitutional by 
This Court .................................................................................................................. 31 

F. This Case Does Not Represent A "Clash" Between Constitutional Values And 
Even if it Did, This Court's Precedent Does Not Require Upholding the RLC 
Because of Allegedly Competing Constitutional Values .......................................... 33 

-1-



G. The RLC is Not Exempt From the Broad Reach of the Anti-Dedication Clause ..... 37 

1. This Court Has Never Held that there is an Implied State-Local Cooperative 
Program Exemption or an Implied Exemption For A Local Tax Collected by 
the State; Nor Would Either Alleged Exemption Apply to the RLC .................. 37 

2. RLC Payments are not Required for Participation in a Federal Program .......... .41 

3. The RLC is not a Pre-existing Dedication Exempt from the Anti-Dedication 
Clause, nor is It Exempt Because an RLC was First Enacted in 1962 ............... .45 

V. CONCLUSION ....... : .......................................................................................................... 50 

TABLE OF AUTHORITIES 

CASES 

Alaska Civil Liberties Union v. State, 122 P.3d 781 (Alaska 2005) ................................. 35 
Alaska Legislative Council v. Knowles, 21 P.3d 367 (Alaska 2001) ................................ 32 
Anchorage Chrysler Ctr., Inc. v. DaimlerChrysler Motors Corp., 221 P.3d 977 (Alaska 

2009) .............................................................................................................................. 41 
Bradnerv. Hammond, 553 P.2d 1 (Alaska 1976) ................................................... 9, 48,49 

Cir9~f.~~~~.~.~~.~· .. ~~~~~~~~.:~~~~~~~~.~.~~.~.:.~~~~~~~.~~~~f9: ~6,8!t·,2f2~ 1~: ~~129~~0 
Denish v. Johnson, 121 N.M. 280 P.2d 914 (N.M. 1996) ................................................. 35 
Gilmore v. Alaska Workers' Comp. Bd., 885 P.2d 922 (Alaska 1994) ............................... 9 
Gottschalk v. State, 575 P.2d 289 (Alaska 1978) ................................................................ 9 
Hootch v. Alaska State Operated School System, 536 P.2d 793 (Alaska 1975) ............... 36 
Kasayulie v. State, 3AN-97-03782 CI (Super Ct. 1999) ................................................... 36 
Liberati v. Bristol Bay Borough, 584 P.2d 1115 (Alaska 1978) ................................. 32, 33 
Matanuska-Susitna Borough Sch. Dist. v. State, 931 P.2d 391 (Alaska 1997) ..... 25, 36,47 
McCauley v. Hildebrand, 491 P.2d 120 (Alaska 1971) .............................................. 36, 37 
Moore v. State, 3 AN-04-09756 CI (Super. Ct. 2004) ................................................ 36, 37 
Municipality of Anchorage v. Repasky, 34 P.3d 302 (Alaska 2001) .......................... 32,36 
Myers v. Alaska Housing Finance Corp., 68 P.3d 386 (Alaska 2003) .... 11, 14, 16, 22, 28, 

33,34 
Okanogan Indians v. United States, 279 U.S. 655, 49 S.Ct. 463, 73 L.Ed. 894 (U.S. 1929) 

......................................................... , .. ; .......................................................................... 48 
Park v. State, 528 P.2d 785 (Alaska 1974) ....................................................................... 35 
Sonne man v. Hickel, 836 P .2d 936 (Alaska 1992) .......................................... 11, 17, 27, 28 
Southeast Alaska Conservation Council v. State, 202 P.3d 1162 (Alaska 2009) 10, 11, 15, 

16, 17,22,27,28,29,34,35,38 
State v. Alex, 646 P.2d 203 (Alaska 1982)2, 8, 9, 10, 11, 12, 13, 14, 15, 17, 19, 20, 21, 23, 

24,26,27,28,29,30,34,35,38 
State v. Campbell, 536 P.2d 105 (Alaska 1975) ............................................................... 49 
State v. Fairbanks N Star Borough, 736 P.2d 1140 (Alaska 1987) ................................... 9 
State v. Ostrosky, 667 P.2d 1184 (Alaska 1983) ............................................................... 35 
State v. Schmidt, 323 P.3d 647 (Alaska 2014) .................................................................... 8 
Yi v. Yang, 282 P.3d 340 (Alaska 2012) ........................................................................... 41 
Zeman v. Lufthansa German Airlines, 699 P.2d 1274 (Alaska 1985) .............................. 41 

STATUTES 
AS 11.15.310-330 ............................................................................................................... 9 
AS 14.08.0311a) .................................................................................................................. 4 
AS 14.12.010 1)- (3) .......................................................................................................... 6 
AS 14.12.020 c) ...................................................................................... 1, 5, 12, 20, 26, 29 
AS 14.17.300 ....................................................................................................................... 4 

-11-



AS 14.17.300(a)(1) .............................................................................................................. 5 
AS 14.17.400 ....................................................................................................................... 5 
AS 14.17.410 ....................................................................................................................... 5 
AS 14.17.410!b) ................................................................ , ....... 1, 4, 5, 6, 12, 20, 25, 27, 31 
AS 14.17.410 c) ............................................................................................................ 7, 31 
AS 14.17.410 d) ...................................................................................................... 5, 12, 30 
AS 14.17.470 ....................................................................................................................... 4 
AS 14.17.490(b) ............................................................................................................ 5, 12 
AS 16.10.530 ..................................................................................................................... 10 
AS 37.06.030 ..................................................................................................................... 30 
AS 37.07.080(g)(2) ............................................................................................................. 9 

OTHER AUTHORITIES 
20 usc§§ 7701-7714 ....................................................................................................... 41 
3 AAC 88.0201b)(1)(H) ..................................................................................................... 10 
3 AAC 88.040 b) ............................................................................................................... 10 
3 AAC 88.040 c) ............................................................................................................... 10 
3 AAC 88.900 2) ............................................................................................................... 10 
34 CFR 222.161 ................................................................................................................ 42 

34 CFR 222.163 b) ............................................................................................................ 43 
34 CFR 222.162!a) ............................................................................................................ 42 

34 CFR 222.163 b)(2) ....................................................................................................... 41 
4 AAC 09.990(b)(2) .......................................................................................................... 26 
4 Alaska Conv. Proceed. 2362-63 ..................................................................................... 39 
Article II of the Alaska Constitution ................................................................................. 36 
Article VII, Section 1 of the Alaska Constitution ............................................................... 1 
Article VII, Section 2 of the Alaska Constitution ............................................................. 34 
Article X ............................................................................................................................ 36 
Article X of the Constitution ............................................................................................. 36 
Article X, Section 6 of the Alaska Constitution ................................................................ 18 
Article XI, Section 7 ofthe Alaska Constitution ........................................ 1, 10, 19, 21, 36 
N.M. Stat. Ann. Section 22-8-25 ....................................................................................... 43 
N.M. Stat. Ann. section 7-37-7 ......................................................................................... 43 

RULES 
Appellate Rule 204( e) ......................................................................................................... 1 

ATTORNEY GENERAL OPINIONS 
1959 Op. Att'y Gen. Alas. No.7 ................................................................................. 41,46 
1975 Attorney General's Opinion at 19-20 ........................................................... 24, 39, 40 
1985-2 Opp. Atty. Gen. Alas. No. 425, Nov. 5, 1985 ....................................................... 41 
1988 lnf. Op. Att'y Gen., 1988 WL 249509 ..................................................................... 23 
1989-1 Op. (lnf.) Att'y. Gen. Alas. No. 77, January 19, 1989 ......................................... 41 
1991 Inf. Op. Att'y Gen., 1991 WL 913843 ...................................................................... 14 
1991 Op. Att'y Gen ;\las. No. 443 Oct. 7, 1991 ............................................................... 41 
1992 Alaska Op. Att y Gen. (lnf.) No. 33 (Jan. 12, 1990, re-dated Jan. 1, 1992) ............ 46 
1992 Alaska Op. Att'y. Gen. (lnf.) No. 31 (Sept. 11, 1989, re-dated Jan. 1, 1992) ......... 46 

FORMER ALASKA STATUTES 
§ 37-3-62 ofthe 1949 Compiled Laws of Alaska ............................................................. 46 
Ch.127, SLA 1983 ............................................................................................................ 43 
Ch. 127, SLA 1984 ............................................................................................................ 43 
Ch. 75, SLA 1985 .............................................................................................................. 43 
Laws of Alaska 1962, ch. 164, § 1.07(a)-(c) ..................................................................... 25 
Sec.1, ch. 173, SLA 1976 ................................................................................................. 48 
Sec. 12, ch. 95, SLA 1969 ........................................................................................... 43, 47 
Sec. 2, ch. 173, SLA 1976 ................................................................................................... 48 
Sec. 2, Ch. 75, SLA 1986 .................................................................................................. 43 
Sec. 2, ch. 90, SLA 1977 ................................................................................................... 48 

-iii-



Sec. 21, ch. 26 SLA 1980 .................................................................................................. 43 
Sec. 4, ch. 238 SLA 1970 ............................................................................................ 43, 48 
Sec. 4, ch. 26, SLA 1980 ................................................................................................... 48 
Sec. 4, ch. 91 SLA 1987 .............................................................................................. 43, 48 

-lV-



AUTHORITIES PRINCIPALLY RELIED UPON 

Alaska Constitution, Article IX, Section 7 

Dedicated Funds 

The proceeds of any state tax or license shall not be dedicated to any special 
purpose, except as provided in section 15 of this article or when required by the 
federal government for state participation in federal programs. This provision shall 
not prohibit the continuance of any dedication for special purposes existing upon 
the date of ratification of this section by the people of Alaska. 

AS 14.12.020. Support, Management, and Control in General; Military 
Reservation Schools. 

. . . (c) The legislature shall provide the state money necessary to maintain and 
operate the regional educational attendance areas. The borough assembly for a 
borough school district, and the city council for a city school district, shall provide 
the money that must be raised from local sources to maintain and operate the 
district. 

AS 14.17.410. Public School Funding. 

(a) A district is eligible for public school funding in an amount equal to the sum 
calculated under (b) and (c) of this section. · - - · · · · · · 

(b) Public school funding consists of state aid, a required local contribution, and 
eligible federal impact aid determined as follows: 

(1) state aid equals basic need minus a required local contribution and 90 
percent of eligible federal impact aid for that fiscal year; basic need equals 
the sum obtained under (D) of this paragraph, multiplied by the base 
student allocation set out in AS 14.17.470; district adjusted ADM is 
calculated as follows: 

(A) the ADM of each school in the district is calculated by applying 
the school size factor to the student count as set out in AS 14.17 .450; 

(B) the number obtained under (A) of this paragraph is multiplied by 
the district cost factor described in AS 14.17.460; 

(C) the ADMs of each school in a district, as adjusted according to 
(A) and (B) of this paragraph, are added; the sum is then multiplied 
by the special needs factor set out in AS 14.17.420 (a)(1); 
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(D) the number obtained for intensive services under AS 
14.17.420(a)(2) and the number obtained for correspondence study 
under AS 14.17.430 are added to the number obtained under (C) of 
this paragraph; 

(2) the required local contribution of a city or borough school district is the 
equivalent of a four mill tax levy on the full and true value of the taxable 
real and personal property in the district as of January 1 of the second 
preceding fiscal year, as determined by the Department of Commerce, 
Community, and Economic Development under AS 14.17.510 and AS 
29.45.11 0, not to exceed 45 percent of a district's basic need for the 
preceding fiscal year as determined under (1) of this subsection. 

(c) In addition to the local contribution required under (b)(2) of this section, a city 
or borough school district in a fiscal year may make a local contribution of not 
more than the greater of 

( 1) the equivalent of a two mill tax levy on the full and true value of the 
taxable real and personal property in the district as of January 1 of the 
second preceding fiscal year, as determined by the Department of 
Commerce, Community, and Economic Development under AS 14.17.510 
and AS 29.45.110; or 

(2) 23 percent of the district's basic need for the fiscal year under (b)(l) of 
this section. 

(d) State aid may not be provided to a city or borough school district if the local 
contributions required under (b )(2) of this section have not been made. 

(e) If a city or borough school district is established after July 1, 1998, for the first 
three fiscal years in which the city or borough school district operates schools, 
local contributions may be less than the amount that would otherwise be required 
under (b)(2) of this section, except that 

(1) in the second fiscal year of operations, local contributions must be at 
least the greater of 

(A) the local contributions, excluding federal impact aid, for the 
previous fiscal year; or 

(B) the sum of 10 percent of the district's eligible federal impact aid 
for that year and the equivalent of a two mill tax levy on the full and 
true value of the taxable real and personal property in the city or 
borough school district as of January 1 of the second preceding fiscal 
year, as determined by the Department of Commerce, Community, 
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and Economic Development under AS 14.17.510 and AS 29.45.110; 
and 

(2) in the third year of operation, local contributions must be at least the 
greater of 

(A) the local contributions, excluding federal impact aid, for the 
previous fiscal year; or 

(B) the sum of 10 percent of the district's eligible federal impact aid 
for that year and the equivalent of a three mill tax levy on the full 
and true value of the taxable real and personal property in the district 
as of January 1 of the second preceding fiscal year, as determined by 
the Department of Commerce, Community, and Economic 
Development under AS 14.17.510 and AS 29.45.110. 

(f) A school district is eligible for additional state aid in the amount by which the 
local contributions that would otherwise have been required under (b )(2) of this 
section exceed the district's actual local contributions under (e) ofthis section .... 
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I. ISSUE PRESENTED 

Appellants' January 28,2015 Statement ofPoint On Appeal presented the sole 

issue as follows: "Did the superior court err by holding that the required local 

contribution to public school districts, imposed pursuant to AS 14.17.41 O(b) and AS 

14.12.020(c), violates the prohibition on dedicated funds in Article XI, Section 7 of the 

Alaska Constitution?" To the extent that any additional issues are presented for 

resolution in Appellants' or Amici's briefs, they should not be considered by this Court.1 

II. STATEMENT OF THE CASE 

A. Introduction and Summary Of Appellees' Argument 

The State of Alaska ("State") has a constitutional duty to "establish and maintain a 

system of public schools open to all children of the State ... "2 Appellants and Amici 

who have appeared on Appellants' behalf ("Amici") argue that the State partially fulfills 

this constitutional duty by requiring the Ketchikan Gateway Borough ("Borough") to 

make a local contribution to the Ketchikan Gateway Borough School District ("KGB 

School District") pursuant to AS 14.12.020(c) and AS 14.17.410(b). However, by 

forcing the Borough to make the required local contribution ("RLC"), the State violates 

Article IX, Section 7 of the Alaska Constitution (the "Anti-Dedication Clause") because 

the RLC is a source of public revenue that the State compels the Borough to provide to 

the KGB School District, thus earmarking and dedicating the RLC payment to a 

particular source (the KGB School District) for a particular purpose (operation and 

maintenance of schools within the Borough). 

1 Appellate Rule 204( e) ("The appellate court will consider points included in the 
statement, and points that the court can address effectively without reviewing 
untranscribed portions of the electronic record.") 
2 Article VII, Section I of the Alaska Constitution. 
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A classic Anti-Dedication Clause violation would occur where the Alaska State 

Legislature ("Legislature") enacted a tax or other revenue raising statute and provided 

that the revenues were automatically earmarked to support a particular government 

function, without being subject to annual appropriation by the Legislature for that 

purpose. Yet merely because the State compels the Borough to raise funds and make the 

RLC payment directly to its school district instead of to the State Treasury for annual 

appropriation by the Legislature, Appellants and Amici urge this Court to ignore past 

precedent and find that the RLC is not an unconstitutional dedication. 

NEA-Alaska acknowledges that this Court's seminal Anti-Dedication Clause case, 

State v. Alex, 3 "stands for the generic principle that the Legislature cannot do indirectly 

what it is prohibited from doing directly." 4 This is exactly what the State achieves with 

the RLC. It forces the Borough to take an action that the State is prohibited from taking. 

An unconstitutional dedication occurs any time funds are earmarked for a single purpose 

and the recipient of those funds has an exclusive right to them. The fundamental purpose 

of the Anti-Dedication Clause is to ensure that all sources of public revenue are available 

for the Legislature to appropriate so that it can make an annual decision about which 

competing State needs it will fund. The Legislature does not have that opportunity with 

respect to the public revenues that are raised to fund RLC payments each year. 

Appellants and Amici emphasize that the RLC never enters the State Treasury and 

never will if this Court upholds the superior court's finding that the RLC violates the 

Anti-Dedication Clause, even though that is exactly what happened in Alex. The RLC 

remains a dedication that takes away the Legislature's ability to make annual decisions 

about how to spend revenue required to be raised by a State statute, thus violating the 

fundamental purpose of the Anti-Dedication Clause. 

3 646 P.2d 203 (Alaska 1982). 
4 Brief of Amicus Curiae NEA-Alaska (''NEA-Alaska Brief') at 6. 
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Appellants and Amici also ignore longstanding case law which (1) adopts an 

extremely broad interpretation of "proceeds of any state tax or license" within which the 

RLC readily fits; (2) states that the mandatory nature of a dedication determines whether 

the Anti-Dedication Clause is violated; and (3) holds that other constitutional provisions 

do not trump compliance with the Anti-Dedication Clause. Further, the matching grants 

and other analogies presented by Appellants and Amici are inapposite, and the 

extrajudicial requirements they claim must be met to violate the Anti-Dedication Clause 

are not supported by this Court's precedent. 
Finally, try as they might, Appellants and Amici cannot fit the RLC within any 

exception to the Anti-Dedication Clause. Instead, the RLC fits squarely within the kind 

of dedication and earmarking that does not withstand scrutiny under the Anti-Dedication 

Clause as interpreted by this Court. 

B. The Statutory Scheme for School District Funding 

Alaska currently has fifty-three school districts.5 Each of Alaska's nineteen 

organized boroughs constitutes a borough school district ("Borough District"). 6 Each of 

Alaska's fifteen home-rule and first-class cities within the unorganized borough 

constitutes a city school district ("City District"). 7 Borough and City Districts are 

referred to collectively herein as "Municipal Districts." Boroughs and Cities who are 

required to make RLC payments to their school districts are referred to collectively 

herein as "Municipalities." Other than Mount Edgecumbe, the remaining nineteen school 

districts are within the portion of the unorganized borough exclusive of City Districts. 8 

5 Appellants' Brief at 15. 

6 !d. 

7 !d. 

8 /d. 
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These school districts are divided into State-created regional educational attendance areas 

("REAAs "). 9 

The current State scheme for providing operating funds for education uses a 

specified education fund which consists of those funds appropriated by the Legislature 

for distribution to school districts, Mount Edgecumbe, centralized correspondence study, 

and pupil transportation. 10 Whether a Municipal District or an REAA, each school 

district is funded according to its "Basic Need."11 Basic Need is the level of educational 

funding at which "all districts are considered equal" and that "provides all districts with 

needed resources."12 Basic Need is determined using a weighting formula which takes 

into account the relative costs of providing services in various school districts, the 

number of students with special needs, enrollment in each school and associated 

economies of scale, the costs of vocational and technical instruction, and the number of 

correspondence students. 13 The formula multiplies some of these adjustment factors by 

the number of students in average daily attendance during a student count period and 

adds weighted amounts to arrive at an adjusted average daily membership. 14 This 

number is then multiplied by the base student allocation in AS 14.17.4 70 to arrive at an 

amount identified as the Basic Need. 15 

9 See id.; see also AS 14.08.031(a) (providing for creation ofREAAs by the Department 
of Commerce, Community, and Economic Development ("DCCED") in consultation 
with the Department of Education and Early Development ("DEED") and local 
communities). 
10 AS 14.17.300. 
11 See AS 14.17.410(b). 
12 Alaska's Public School Funding Formula: A Report to the Alaska State Legislature, 
Tab 2-- Comparison of Old to New Funding Formula, DEED, p. 8, January 15, 2001, 
attached to Affidavit of Scott Brandt-Erichsen ("Brandt-Erichsen Aff."), ~ 2 & Ex. A 
(Exc. 042, 059). 
13 AS 14.17.410(b ). 

14 !d. 
15 AS 14.17.410(b); AS 14.17.470. 
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The three sources of public revenue that fulfill Basic Need are "state aid, a 

required local contribution, and eligible federal impact aid."16 However, the State 

requires different combinations of this funding depending on whether the district is a 

Municipal District or an REAA. 17 

Each school district is eligible for state aid under AS 14.17.410 ("State Aid") in an 

amount determined by a formula, but if the appropriations in a given year are insufficient 

to pay the amounts authorized, then the amount provided by the State to each district is 

reduced on a pro-rata basis. 18 State Aid is provided from the funds appropriated to the 

Public Education Fund by the Legislature. 19 

The RLC payments reduce (by a 1: 1 ratio) - or offset- the amount of State Aid 

provided from the Public Education Fund to school districts.20 RLC payments are made 

directly from each Municipality to its Municipal District.21 Not only is the RLC 

"required, "22 the penalty for a Municipality and its residents if an RLC is not provided to 

a Municipal District is that the State will not provide any State Aid to the Municipal 

Districe3 and the Municipal District will be disqualified from receiving supplemental 

funding.24 

The RLC is statutorily set at 2.65 mills of the full and true value of the taxable real 

16 AS 14.17.41 O(b ). The KGB School District does not currently receive eligible federal 
impact aid because it does not meet the eligibility requirements. Brandt-Erichsen Aff., ~ 
12 & Ex. I (Exc. 044, 092-093). 
17 AS 14.17.410(b)(2) (RLC required only for City Districts and Borough Districts). 
18 AS 14.17.400. 
19 See AS 14.17.300(a)(1). 
20 See AS 14.17.410(b). 
21 See AS 14.17.410(b) and AS 14.12.020(c). 
22 AS 14.17.410(b); AS 14.12.020(c). 
23 AS 14.17.410(d). 
24 AS 14.17.490(b). 
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and personal property in the Municipal District in a specified year.25 Taxable real and 

personal property in the "district" means taxable real and personal property within the 

Municipality because the municipal and school district boundaries are the same. 26 The 

RLC is capped at 45% of a Municipal District's Basic Need in the preceding fiscal year.27 

C. The Impact of The RLC on Provision of Services in the Borough 

Based upon the October 2013 student count period as reported by the KGB School 

District to DEED, FY 2014 Basic Need for the KGB School District was $25,947,546.28 

DCCED reported the population estimate of the Borough at 13,856 as of January 15, 

2014.29 This represents a Basic Need amount of approximately $1,873 per person 

residing in the Borough. 30 

The Borough's FY 2014 RLC was $4,198,727.31 This is based upon a property 

tax equivalent to 2.65 mills on the 2012 full and true value of$1,584,425,200 as 

determined by DCCED.32 Because of certain optional property tax exemptions, the actual 

taxable value in the Borough in FY 2014 was $1,314,675,800.33 Therefore, the RLC 

equates to an actual mill levy of 3.19 on the FY 2014 taxable property within the 

Borough.34 

25 AS 14.17.410(b)(2). 
26 AS 14.17.410(b); see also AS 14.12.010(1)- (3). 
27 AS 14.17.410(b)(2). 
28 Brandt-Erichsen Aff., ~ 3 & Ex. B (Exc. 042, 062). 
29 Brandt-Erichsen Aff., ~ 4 & Ex. C (Exc. 042, 063). 
30 Brandt-Erichsen Aff., ~ 4 (Exc. 042). 
31 Brandt-Erichsen Aff., ~ 5 (Exc. 042-43). 
32 Brandt-Erichsen Aff., ~ 5 & Ex. D (Exc. 042-43, 064). 
33 Brandt-Erichsen Aff., ~ 5 & Ex. Eat 10 (Exc. 042-43, 074). 
34 Brandt-Erichsen Aff., ~ 5 (Exc. 042-43). 
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The per student amount for the Borough RLC payment in FY 2014 was 

approximately $1,900.35 This number equals the FY 2014 RLC divided by the actual 

number of students in average daily membership reflected in the October 2013 student 

count period as reported by the KGB School District to DEED.36 In FY 2014, the 

Borough and its residents provided $4,198,727 in these compulsory payments, and an 

additional $3,851,273 in optional local contributions allowed by AS 14.17.410(c), for a 

total property tax mill equivalent of6.12 mills, based on the FY 2014 assessed value, in 

Borough resources allocated to operation of KGB School District schools.37 

The Borough raised revenues to meet these and other areawide Borough 

expenditures for FY 20 14 through an areawide property tax levy of 5 mills and an 

areawide sales tax levy of2.5%.38 There are additional taxes levied and fees charged for 

Borough service area and nonareawide functions, and additional sales and property taxes 

are levied by cities within the Borough for city services. 39 

Contrary to the assertion of the Association of Alaska School Boards, Alaska 

Council of School Administrators & Alaska Superintendents Association ("AASB") that 

the RLC is "so low ... that it does not operate as a real constraint on city and borough 

assemblies,"40 the RLC consumes just under two-thirds of the Borough's areawide 

property tax levy, and the remainder of the levy (as well as additional sales tax revenue) 

is devoted to other education-related funding by the Borough. 41 

35 Brandt-Erichsen Aff., ~ 6 (Exc. 043). 
36 !d. 
37 Brandt-Erichsen Aff., ~ 7 & Ex. F (Exc. 043, 085-88). 
38 Brandt-Erichsen Aff., ~ 8 (Exc. 043). 
39 !d. 
40 AASB Brief at 32. 
41 Brandt-Erichsen Aff., ~ 9 (Exc. 043-44). 
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D. Procedural History 

The parties filed cross motions for summary judgment. With respect to the Anti-

Dedication Clause, the superior court concluded that the RLC is a "'proceed[] of any 

state tax or license' because it is a source of public revenue."42 In reaching this 

conclusion, the superior court relied upon this Court's Anti-Dedication Clause precedent 

defining this phrase. 43 Relying upon this precedent, the superior court then concluded 

that the RLC is dedicated to a specific recipient and a specific purpose because the 

"statute explicitly requires that municipal districts pay the RLC directly to their 

respective school districts annually."44 Finally, the superior court concluded that the 

RLC was not a pre-existing dedication exempt from the reach of the Anti-Dedication 

Clause because it was not enacted until after Statehood, adopting the analysis in Attorney 

General Opinions on this subject.45 

ill. STANDARD OF REVIEW 

This Court will review interpretations of the Alaska Constitution and statutes de 

novo and apply its independent judgment to questions oflaw.46 

IV. ARGUMENT 

This Court does not hesitate to strike statutes as unconstitutional when necessary. 

In Alex, this Court found the royalty assessment statutes unconstitutional under the Anti­

Dedication Clause notwithstanding the State's claim that they should be interpreted as 

42 SJ Order at 7 (Exc. 250). 
43 SJ Order at 8-15 (Exc. 251-58). 
44 SJ Order at 15-16 (Exc. 258-59). 
45 SJ Order at 16-18 (Exc. 259-261). 
46 State v. Schmidt, 323 P.3d 647, 654-55 (Alaska 2014). 
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directory instead of mandatory in order to avoid a holding that the statutes were 

unconstitutional. 47 Alex states: 

This court has previously noted its intention to narrowly construe statutes to 
avoid constitutional infirmity where that can be done without doing 
violence to the legislature's intent. However, only a reasonable 
construction may be placed on a statute in this manner, because giving the 
statute an unintended meaning "would be steJ'ping over the line of 
interpretation and engaging in legislation." 4 

Thus, despite the presumption of constitutional validity, this Court held that the 

Legislature had dedicated revenues in violation of the Anti-Dedication Clause. 49 

Similarly, in Bradner v. Hammond, a case that Appellants rely upon, this Court 

held a statute providing for legislative confirmation of sub-Cabinet officials 

unconstitutional because it could not be reconciled with the constitutional provision 

providing only for legislative confirmation of Cabinet officials. 50 In Gilmore v. Alaska 

Workers' Comp. Bd., this Court held that the gross weekly wage determination method in 

a workers' compensation statute violated the lowest level of equal protection scrutiny 

even though "[i]f reasonably possible, we will construe statutes so as to avoid the 

conclusion that they are unconstitutional. We cannot, however, 'go so far as to redraft 

defective legislation.'" 51 

47 646 P.2d at 207-208. 
48 !d. (citations omitted). 
49 Id 
50 553 P.2d 1, 7 n. 22 (Alaska 1976) (citation omitted), relied upon in Appellants' Brief at 
40. 
51 882 P .2d 922, 926 n.1 0 & 929 (Alaska 1994) (internal citations omitted). See also State 
v. Fairbanks N Star Borough, 736 P.2d 1140, 1142 & 1144 (Alaska 1987) ("hold[ing] 
that the legislature unconstitutionally delegated legislative authority when it enacted AS 
37.07.080(g)(2) [permitting withholding or reduction of appropriations when estimated 
receipts and surpluses will be insufficient to provide for appropriations] without 
providing any meaningful guidance," stating "[t]his court is under a duty to construe a 
statute to avoid constitutional infirmity where possible. However, it cannot go so far as to 
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A. The RLC Violates The Anti-Dedication Clause Because It Is A Source 
Of Public Revenue Earmarked For School Districts For The Special 
Purpose Of Funding Schools. 

1. This Court's Holding in Alex that Royalty Assessments Violated 
the Anti-Dedication Clause Controls. 

The Anti-Dedication Clause found in Article IX, Section 7 of the Alaska 

Constitution "prohibits the earmarking of state funds for predetermined purposes,"52 and 

prohibits "any and all dedications."53 In Alex, this Court defined the phrase ''the proceeds 

of any state tax or license" to include ''the sources of any public revenues," including a 

"tax, license, rental, sale, bonus-royalty, royalty, or whatever . . . "54 

Alex applied this definition of ''the proceeds of any state tax or license" to a statute 

requiring an assessment on commercial salmon fishing that was collected by commercial 

fish buyers and provided directly to private aquaculture associations. 55 The statute at 

issue56 required that commercial fishermen pay a "royalty assessment" on certain species 

of salmon "for the purpose of providing revenue" to the private aquaculture association 57 

to which the royalty assessment was made. 58 The assessments were collected by the 

commercial buyers to whom the salmon were sold, and the funds forwarded directly to 

the aquaculture association's trust account instead of being deposited in the State 

("holding AS 11.15.310-330 [Alaska's criminal defamation statute] to be 
unconstitutionally vague [and overbroad]," and rejecting a narrower interpretation that 
would make the criminal defamation law constitutional.) 
52 Southeast Alaska Conservation Council v. State, 202 P.3d 1162, 1167 (Alaska 2009). 
53 646 P.2d at 210. 
54 !d. at 210 (quoting 1975 Alaska Op. Att'y Gen. No.9 (May 2)) ("1975 AG's Opinion") 
at 24 (emphasis added). 
55 !d. at 204. 
56 AS 16.10.530 (1982). 
57 The aquaculture associations were formed for the purpose of enhancing salmon 
production, at least in part by constructing salmon hatcheries. Alex, 646 P.2d at 205-06 
(citations omitted). 
58 !d. at 205. 
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Treasury. 59 A group of commercial fishermen brought a class action claim against two of 

the aquaculture associations and the State, seeking a declaratory judgment holding the 

statute unconstitutional, as well as a refund of all assessments that had been paid by the 

fishermen and a permanent injunction to restrain future collection of the assessments. 60 

This Court affirmed the superior court's order granting partial summary judgment 

to the plaintiffs, holding the assessment statute unconstitutional because it created a 

dedicated tax.61 After examining the history of the Anti-Dedication Clause and 

concluding that it prohibited the dedication of any source of public revenue, this Court 

concluded that the assessments imposed upon the salmon fishermen were "'proceeds of a 

state tax or license,' within the meaning of article IX, section 7 ... "62 In the thirty three 

years since it was decided, Alex has been reaffirmed numerous times and applied to 

dedications of revenues derived from the sale, lease, or management of public lands, 63 

income from tobacco companies as a result of litigation settlements, 64 and restrictions on 

an agency's ability to access funds for capital projects dedicated to operational support of 

the Marine Highway System. 65 

59 Id. (citing 3 AAC 88.020(b)(l)(H), 88.040(b), (c),88.900(2) (1982)). 
60 !d. at 204. 
61 Id. at 205, 215. 
62 ld. at 210. 
63 Southeast Alaska Conservation Council, 202 P.3d at 1165-66. 
64 Myers v. Alaska Housing Finance Corp., 68 P.3d 386, 391 (Alaska 2003). In a split 
decision, this Court held that the one-time sale of the right to future payments from the 
master tobacco settlement agreement did not violate the Anti-Dedication Clause, in the 
same way that the one-time sale of any state asset such as a building would not violate 
the Anti-Dedication Clause. The Court recognized, however, that the Anti-Dedication 
Clause "would prohibit the legislature from appropriating the tobacco settlement revenue 
stream for more than the immediately forthcoming fiscal year" for a specific purpose. ld. 
65 Sonneman v. Hickel, 836 P.2d 936, 939 (Alaska 1992) (limitation on ability ofDOTPF 
to request appropriations from the Marine Highway Transportation System Fund for 
capital projects violates the Anti-Dedication Clause). 
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The RLC contains the same constitutional infirmities present in Alex and its 

progeny. Like the salmon assessments in Alex, the RLC is (1) required to be paid by a 

State statute; (2) paid directly to the intended recipient of the funds; and (3) dedicated to a 

State identified purpose in violation of the Anti-Dedication Clause. Like the special 

assessments imposed on the commercial fishermen in Alex, the RLC imposed on the 

Borough is a "source[] of any public revenue[],"66 namely a payment compelled by the 

State to be collected by the Borough from "local sources" and paid to the KGB School 

District. 67 Public revenue in the form of the RLC is then dedicated for a particular 

purpose (operation of schools) to a particular source (the KGB School District) in a 

manner that is materially indistinguishable from the compelled payment from the 

commercial buyers in Alex to the regional aquaculture associations for operation of 

salmon hatcheries. Like the compelled special assessments on the sale of salmon in Alex, 

the compelled RLC creates an impermissible dedication of public revenue, thereby 

violating the Anti-Dedication Clause. 

AS 14.12.020(c) (emphasis added) provides that the Municipalities "shall provide 

the money that must be raised from local sources to maintain and operate the district." 

Additionally, if an RLC payment is not made, AS 14.17.410(d) provides that the State 

will not provide any State Aid to a Municipal District and AS 14.17 .490(b) provides that 

the Municipal District will be disqualified from receiving supplemental funding. In Alex, 

the Court explained that the statutory provisions that the State claimed did not amount to 

a dedication would be "nonsensical" if they were not interpreted as being earmarked for 

support of aquaculture associations and as not creating a right to those revenues for the 

aquaculture associations. 68 Likewise, it would be nonsensical to interpret AS 

66 646 P.2d at 210. 
67 See AS 14.17.410(b), AS 14.12.020(c). 
68 646 P.2d at 208. 
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14.12.020( c), AS 14.17.41 O(b ), and AS 14.17 .490(b) as providing that the RLC was not 

earmarked for support of schools and as if the school districts alone did not have a right 

to such revenues. In fact, it is readily apparent that Appellants and Amici treat the RLC as 

if the school districts have a right to it. 69 

Alex and its progeny eviscerate the argument that "proceeds of any state" as a 

modifier of "tax or license" does not mean revenues (including taxes) raised from "local 

sources" to make compulsory RLC payments.70 Raising the funds to make RLC 

payments through taxes or otherwise is not a local decision made by the local government 

to fund its schools. 71 The RLC is funded and paid for in this manner because of State 

statutes that require collection of revenues from local sources to make payments to school 

districts that if not made will result in a loss of State Aid and any supplemental funding. 

This is why Appellees refer to the RLC as "an unfunded State mandate imposed on the 

Borough and the Taxpayer Plaintiffs" that is a "mandatory State tax or other State 

revenue source, or a dedicated fund, that is dedicated to a special purpose ... " 72 

This State imposed statutory dedication of RLC payments to school districts for 

operation of schools is unconstitutional under Alex and subsequent cases. Alex is not 

distinguishable, as Appellants argue, merely because the State did not make the same 

arguments in Alex that it is making here.73 This Court's conclusion in Alex was that all 

69 See January 27, 2015 Affidavit of Hanley ("Hanley Aff.") at~~ 4, 8 (Exc. 291, 292); 
CEAAC Brief at 6 ("CEAAC estimates that removal of the Required Local Contribution 
would take in excess of$220,000,000.00 per year out of the State's foundation funding 
program."); AASB Brief at 3 (a decision holding the RLC unconstitutional ''will 
substantially disrupt the state's long-standing system of public school financing, and 
create significant uncertainty for the interests represented by AASB, ACSA and ASA.") 
70 Appellants' Brief at 25-36; NEA-Alaska's Brief at 6. 
71 See Appellants' Brief at 28 (if the Framers had wanted to, they could have expressly 
stated that political subdivisions could not dedicate revenues). 
72 Complaint at 8, ~ 26 (Exc. 008). 
73 Appellants Brief at 32. 
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public revenues from whatever source are covered by the Anti-Dedication Clause. 

Moreover, as in Alex, only the school district can claim a right to the money, and 

therefore, the RLC is earmarked for a specific purpose. In other words, any argument 

that the State did not make in Alex does not distinguish the RLC payments from the 

salmon assessments held unconstitutional in Alex. 

Collection of RLC payments directly by the State is not relevant in assessing a 

violation of the Anti-Dedication Clause as Appellants claim. 74 The Alex assessments 

were not collected by the State. 75 Instead, as is true of the RLC, the compelled payment 

in Alex was dedicated by a State statute. The dedication itself, and not who collects it, is 

the relevant factor. 

Appellants inappropriately rely upon a 1991 AG's Opinion for the proposition that 

the RLC consists of "money that is outside of State revenue." 76 In 1991, the Attorney 

General determined that Exxon Valdez settlement monies placed in a Trust Fund for use 

by the federal and state governments were not "revenues" of the State and therefore, not 

subject to the Anti-Dedication Clause. 77 Nonetheless in 2003, this Court held in Myers 

that earmarking settlement proceeds that have not been reduced to present value violates 

the Anti-Dedication Clause. The Myers Court did not accept the 1991 AG's Opinion and 

instead relied on an earlier 1986 AG's Opinion which reached the opposite conclusion.78 

Furthermore, the 1991 AG's Opinion is distinguishable because the settlement monies 

were subject to federal requirements. As the 1991 AG's Opinion points out, "even if the 

Trust Fund monies were State revenues," the limitations placed on the use of the monies 

74 Appellants' Brief at 30. 
75 See Alex, 646 P.2d at 205-06. 
76 Appellants' Brief at 12-13. 
77 WL 916843 at 5. 
78 68 P.3d at 391, n. 24. 
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were required by the federal government, rendering them exempt from the reach of the 

Anti-Dedication Clause. 79 This is not the case with the RLC. 80 

Finally, Appellants erroneously attempt to distinguish the instant case from Alex 

because the funds generated to make RLC payments "will not be available to the 

legislature for expenditure" if the RLC is invalidated by this Court. 81 Appellants provide 

no authority for this position or for its extrajudicial statement of the Anti-Dedication 

Clause's supposed requirement. In Alex, this Court noted that the royalty assessments 

unconstitutionally collected from commercial fisherman would be refunded to them, 82 

just as Appellees propose here. Moreover, rather than compel the Legislature to place the 

royalty assessments in the general fund, in Alex, this Court issued a permanent injunction 

to restrain future collection of the assessments, as Appellees request here, and provided 

guidance to the Legislature to remedy the unconstitutional dedication. 83 

2. This Court's More Recent Anti-Dedication Clause Holdings 
Reaffirm Alex and Confirm that the RLC Violates the Anti­
Dedication Clause. 

In 2009, this Court held in Southeast Alaska Conservation Council that it was 

"reaffirm[ing] the reasoning and language of Alex ... "84 Thus, just six years ago, this 

Court again broadly interpreted "proceeds of any state tax or license" to mean all sources 

of public revenues when it held that money earned from the sale of State lands conveyed 

79 WL 916843 at 5. 
80 See Section IV.G.2 supra. 
81 Appellants' Brief at 30-31. 
82 See 646 P.2d at 204, 215 (noting that complaint in the court below sought a refund of 
all assessments that had been paid by fishermen, and discussing assumpsit cause of 
action). 
83 See id. at 205. 
84 202 P .3d at 1169 (land and net proceeds of sales of land conveyed to the University 
could not be dedicated to the University). 
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to the University could not be directly deposited into a University trust fund. This Court 

viewed the arrangement as classic earmarking for a special purpose and then went on to 

reiterate Alex's reliance upon the 1975 AG's Opinion as well as its broad definition of 

public revenues that cannot be earmarked. 85 

Dedication of revenue to a particular purpose is unconstitutional under the Anti­

Dedication Clause, regardless of whether the generated revenue would flow to the State 

Treasury in the absence of the statutory requirement that it flow elsewhere and be 

dedicated to a particular purpose, as Appellants claim. 86 Proceeds of land sales dedicated 

and paid directly to the University for its support in Southeast Alaska Conservation 

Council are no different from the RLC payments which are dedicated and paid directly to 

the school districts here. Similarly, the compelled transfers of money to aquaculture 

associations in Alex for support of salmon hatcheries are indistinguishable from the 

compelled transfer of funds from the Municipalities to their respective school districts for 

support of schools. 

The Anti-Dedication Clause is purposefully broad. In Southeast Alaska 

Conservation Council, this Court pointed out that the reach of the Anti-Dedication Clause 

is so broad that a constitutional amendment was required to dedicate revenue to the 

Permanent Fund. 87 This Court also noted in Southeast Alaska Conservation Council that 

although it had held that the transaction at issue in Myers was constitutional, the Court 

was nonetheless concerned that the transaction actually "might be contrary to the spirit 

of' the Anti-Dedication Clause and that "Myers suggests that the reach of the dedicated 

funds clause might be extended to statutes that, while not directly violating the clause by 

dedicating revenues, in some other way undercut the policies underlying the clause."88 

85 !d. 
86 Appellants' Brief at 30-31. 
87 202 P.2d at 1169. 
88 !d. at 1170 (citations omitted). 
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Thus, in addition to the fact that the RLC statutes directly violate the Anti-Dedication 

Clause because they mandate dedication of public revenues for a particular purpose to a 

particular recipient, they also violate the spirit of the clause by mandating that revenues 

will be generated and dedicated to a particular purpose and recipient. 

Southeast Alaska Conservation Council was not the first time that this Court 

expressed such concerns. In Sonneman, this Court concluded that a statute restricting the 

ability of the Department of Transportation and Public Facilities to seek funding of 

capital projects from the Marine Highway Fund violated the Anti-Dedication Clause even 

though it was "a less direct method" than a classic dedication because all departments are 

supposed to be able to compete equally for all funds on an annual basis.89 Similarly, the 

RLC statutes preclude the executive branch from asking that the money raised by the 

RLC be considered each year in light of competing needs, not just the operation and 

maintenance needs of municipal school districts. 

Indeed, if RLC payments are allowed to stand as currently configured, the State 

could require payments from local governments or their residents, in an amount based on 

some measure of ad valorem or sales taxation, and further require that those funds be 

expended for any specific purpose which is a State responsibility. For example, if the 

RLC is held not to violate the Anti-Dedication Clause, what if the Legislature were then 

to enact a mandatory contribution from any borough which houses a State courthouse in 

order to offset the cost of maintaining the court within that borough? What if the 

Legislature required boroughs to contribute two mills to defray the costs of the State 

district attorney, troopers and jails? How about if the Legislature then required each city 

to contribute a one-mill levy to support its local elected representatives to the Legislature, 

and required each borough to pay the equivalent of an additional one-mill levy to pay for 

fuel to heat State facilities located within their boundaries? Especially in lean times like 

89 836 P.2d at 940. 
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those now faced by the State, these kinds of dedications are exactly what the Framers of 

Alaska's Constitution sought to avoid. Their thinking has been embraced by this Court in 

Alex and its progeny. 

Appellants have claimed that these analogies are inapt because local communities 

need to have a financial stake in their schools to ensure that state and federal dollars are 

spent prudently.90 However, this case is not about whether the State can share the burden 

of funding education with the Municipalities but rather, whether a particular mechanism 

chosen to do so (the RLC payment) violates the Anti-Dedication Clause. Furthermore, if 

Appellants' claim were true, those who live within REAAs would also have a financial 

stake in their local schools but they do not. The "consideration" in the foundation 

formula of a portion of eligible Federal Impact Aid ("FIA") that would otherwise be paid 

directly to school districts by the federal government is not accurately viewed as akin to 

the RLC for two reasons. First, FIA is federal money, not local "skin-in-the game."91 

Second, all federally impacted communities have a portion of their FIA "considered" in 

this manner, regardless of whether they are located in REAAs or Municipal Districts.92 

Additionally, the Legislature, which has the authority to exercise any power or 

function in the unorganized borough which the assembly may exercise in an organized 

borough, could levy taxes in order for residents within REAAs to have a financial stake 

in their schools, or for any other purpose. 93 Similarly, the State could levy and collect a 

statewide property tax and appropriate the proceeds annually to education or another 

purpose. Instead, the State compels the raising of revenue only through the RLC, 

earmarks it for schools, and bypasses the annual appropriation process. This mechanism 

cannot be reconciled with the clear requirements of the Anti-Dedication Clause. 

90 State's Reply at 16 (Exc. 237); see also AASB Brief at 18. 
91 AASB Brief at 18. 
92 See Section IV.G.2 supra. 
93 Article X, Section 6 of the Alaska Constitution. 
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B. The RLC Is Unconstitutional Because It Is Mandatory. 

1. City of Fairbanks v. Fairbanks Convention and Visitors Bureau 
Also Supports the Conclusion that the RLC Violates the Anti­
DedicatiOn Clause. 

In City of Fairbanks v. Fairbanks Convention and Visitors Bureau, 818 P.2d 1153 

(Alaska 1991) ("FCVB"), this Court held that a local initiative that broadened the use of 

bed tax funds to uses other than tourism did not make or repeal an appropriation or 

dedicate revenues in violation of Article IX, Section 7 of the Alaska Constitution 

(initiatives cannot appropriate money or dedicate revenues). The initiative allowed any 

organization to apply for funds from a discretionary fund containing bed tax receipts, 

instead of a more limited list of organizations provided for in the ordinance that the 

initiative had amended. This Court first held that the initiative did not make or repeal 

appropriations and that it gave the City Council more discretion rather than less with 

respect to which organizations could receive funds. 94 

This Court then adopted the Alex analysis for whether the initiative dedicated 

funds.95 It stated that the salmon assessment in Alex was problematic because "the 

allocation of revenues to the regional associations was mandatory, leaving no discretion 

to the Legislature to spend the money in any other way."96 In contrast, "the questioned 

initiative would not create any similar 'right' for any person or group. It would not 

earmark any funds for any particular organizations. Nor does it create any mandatory 

94 FCVB, 818 P.2d at 1157. 
95 Id. at 1158. 
96 ld. 
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expenditures."97 "The initiative might be better described as an 'undedication' [rather] 

than a dedication. "98 

In contrast to the initiative at issue in FCVB, the payment of the RLC to school 

districts is mandatory, leaving the Legislature without discretion to collect these revenues 

and use them in some other way. Instead, the RLC is earmarked for use by school 

districts for operation of schools. Municipalities are required to provide RLC payments 

under AS 14.17.41 O(b) and they "must" raise the money "from local sources" for the 

RLC under AS 14.12.020(c). In FCVB, this Court pointed out that" . .. the two main 

motivations behind the ban on dedicated revenues were to maintain the potential of 

flexibility in budgeting and to ensure that the legislature did not abdicate responsibility 

for the budget."99 The holding in FCVB further compels the conclusion that the RLC 

violates the Anti-Dedication Clause. 

By adopting the Alex impermissible dedication analysis, FCVB highlights that a 

key purpose behind the prohibition on dedicated revenues was to avoid earmarking. 100 

Yet that is exactly what AS 14.12.020(c) and AS 14.17.410(b) do; they require or 

mandate the earmarking of RLC payments for a single purpose: support of schools. This 

aspect of the RLC is why Citizens for the Educational Advancement of Alaska's Children 

("CEAAC") erroneously claim that the Framers would be surprised by Appellee's 

argument that the State cannot require an RLC without violating the Anti-Dedication 

Clause.101 As Appellants point out, Delegate Victor Fischer stated in a debate on the 

Local Government Powers Article of the Constitution that "we feel that education when it 

97 /d. (emphasis added). 
98 /d. at 1159. 

99 /d. 
100 Id at 1158. 
101 CEAAC Brief at 39. 
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comes to the tax dollar, must compete with all other necessary services that are required 

by the people of the area. It was felt that the borough assembly would best be able to say 

that so much ... can be afforded of this tax dollar for education, so much for health, so 

much for police enforcement, etc."102 The RLC does not comport with the Framers' 

intent that there be no mandatory expenditures for education or for any other purpose. 

2. The Superior Court Appropriately Relied Upon FCVB To 
Support The Conclusion That The RLC Violates The Anti­
Dedication Clause. 

Appellants and NEA-Alaska take issue with the superior court's reliance on FCVB 

for its statement that " ... the fact that the RLC is, essentially a solely local matter and 

local source of funds, does not weigh in the court's consideration of whether the RLC 

consists of funds subjected to the dedicated funds clause."103 Appellants and NEA­

Alaska seize on the fact that the superior court incorrectly asserted that FCVB held that 

the change to the bed tax at issue in the case was "constitutional under the dedicated 

funds clause" 104 in reaching this conclusion. As noted, in FCVB, this Court held that the 

bed tax initiative was not an impermissible subject of an initiative in accordance with 

Article XI, section 7 of the Constitution, because it did not dedicate funds, but in doing 

so, this Court adopted its Alex analysis of the Anti-Dedication Clause.105 

This Court explained: 

We have not had occasion to review the clause in article XI, section 7 of the 
Alaska Constitution prohibiting initiatives which dedicate revenues. 
However, we have reviewed a similar provision in article IX, section 7, 
which prohibits the dedication of the proceeds of any state tax or license to 
any special purpose. Because the language of these two provisions is 

102 Appellants' Brief at 14 (citation omitted). 
103 SJ Order at 14 (Exc. 257). See generally Appellants' Brief at 25-28; NEA-Alaska's 
Brief at 8. 
104 SJ Order at 14 (Exc. 257). 
105 FCVB, 818 P.2d at 1158-59. 
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similar, we adopt a similar analysis of the meaning of each provision and 
the purposes behind them. 106 

The fact that FCVB was not technically decided under the Anti-Dedication Clause does 

not render the superior court's conclusion about the dedication at issue in FCVB any less 

persuasive especially since this Court expressly found in FCVB: "[T]he initiative neither 

makes an appropriation nor dedicates funds." 107 

Similarly, Appellants erroneously claim that the superior court's statements that 

''the RLC funds are not available for use throughout the Borough but instead are 

earmarked for specific use at the Borough's schools" and that this arrangement "infringes 

greatly on the Borough's flexibility in budgeting and further illustrates the dedicated 

nature of these funds" demonstrate that the superior court improperly viewed the RLC as 

an impermissible dedication by the local government of local sources of revenue. 108 

However, when read in context with the rest of this portion of the superior court's 

opinion, it is clear that the superior court made these statements in order to explain why 

the State statute compelling these payments constitutes a dedication: 

Yes, the RLC is dedicated to a specific purpose. This is evident even from 
a cursory reading of the statute. The statute explicitly requires that 
municipal districts pay the RLC directly to their respective school districts . 
. . . [T]he RLC is committed by statute to a specific fund -- the school 
district's budget. 109 

Moreover, in addition to FCVB, the superior court analyzed other precedent of this 

Court to bolster its conclusion that a statutory requirement that funds be raised locally 

and directed to a particular source violates the Anti-Dedication Clause: 

Finally, the nuanced questions analyzed by the Alaska Supreme Court in 
past dedicated funds clause cases further illustrate the clarity of the issue 
here. Past cases dealing with this provision presented more complex issues 

106 !d. at 1158 (emphasis added). 
107 818 P.2d at 1156. 
108 Appellants' Brief at 22. 
109 SJ Order at 15 (Exc. 258). 
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such as whether the sale of future settlement income or whether the 
proceeds of land use or sales transferred from the state to a state university 
qualified as 'proceeds of any state tax or license.' Here, the court is 
focused on local revenue raised to fulfill a municipal district's required 
contribution to that district's education facilities. This is a much clearer 
issue than Myers or Southeast Alaska Conservation Council, for example. 
In contrast to those cases where there was a multilayered statute involving 
items that were later transformed into money (settlement revenue or land 
sales), here there is a clear direction from the state statute requiring 
municipal districts to contribute money to their school districts. There is 
no need to parse the statute as was required by Myers or Southeast Alaska 
Conservation Council, for example, because the scheme here much more 
clearly and directly involves local money. As stated, this local money 
qualifies as "proceeds of any state tax or license" and is thus subject to the 
restrictions-of the dedicated funds clause. 110 

Appellants and NEA-Alaska find significant the fact that this Court stated in 

FCVB that it was not deciding whether the ordinance that the initiative sought to change 

was unconstitutional under the Anti-Dedication Clause because neither party had raised 

that issue. 111 Since neither party had raised it, it is unremarkable that this Court clarified 

that it was not addressing whether the predecessor ordinance violated the Anti-Dedication 

Clause especially since "[t]he city [ofFairbanks] concede[d] that [the ordinance] as 

currently written is a dedicatedfund."112 

Finally, Appellants and NEA-Alaska further criticize the superior court's reliance 

on FCVB because an informal1988 AG's Opinion opined that the Anti-Dedication 

Clause "does not apply to local communities."113 First, unlike the analysis of the 1975 

AG's Opinion at issue in Alex, 114 this Court has not adopted the analysis of the 1988 

AG's Opinion. Second, the 1988 AG's Opinion dealt with an ordinance that would have 

dedicated revenues, 115 not a State statute that mandates that a Municipality make 

110 SJ Order at 14-15 (emphasis added) (Exc. 257-58). 
111 Appellants' Brief at 26 (citing 818 P.2d at 1158 n. 7); NEA-Alaska Brief at 8. 
112 818 P.2d at 1158 (emphasis added). 
113 Appellants' Brief at 29, NEA-Alaska Brief at 6-7. 
114 Alex, 646 P.2d at 210. 
115 1988 Inf. Op. Att'y Gen., 1988 WL 249509 at 1. 
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payments to a particular organization for a particular purpose. Third, the 1988 AG's 

Opinion expressly recognized that the Anti-Dedication Clause applies to statutes enacted 

by the Legislature. 116 

In sum, FCVB demonstrates that the RLC is unconstitutional under the Anti-

Dedication Clause and the superior court appropriately relied upon it in its SJ Order. 

C. The Additional Requirements For A Violation Of The Anti-Dedication 
Clause Put Forward By Appellants And Amici Are Not Found In This 
Court's Precedent. 

Appellants and Amici do not contest the essential nature of the RLC, namely that 

it is a payment compelled by the State to be collected by the Borough and paid directly to 

the KGB School District. As explained above, the compelled or mandatory nature of the 

payment directed to a particular source for a particular purpose is unconstitutional under 

this Court's Anti-Dedication Clause case law. Appellants and Amici attempt to impose 

additional requirements for a statute to run afoul of the Anti-Dedication Clause that are 

not found in this Court's case law, and therefore, do not have to be met. 

1. The RLC Violates the Anti-Dedication Clause Regardless of 
Whether it is Considered a Tax, or if it is Paid with Taxes Or 
Another Source of Revenue. 

The theoretical possibility that the RLC could be funded through a local source 

other than taxes 117 does not mean it complies with the Anti-Dedication Clause. This 

proposed interpretation is a narrowed, hyper-textual reading of the Anti-Dedication 

Clause that was expressly rejected in Alex and the 1975 AG's Opinion which held that 

''the dedication of any source of public revenue: tax, license, rental, sale, bonus-royalty, 

royalty, or whatever ... "violates the Anti-Dedication Clause.118 The 1975 AG's 

Opinion concluded that "the Convention intended to prohibit any new dedicated funds of 

116 /d. at 2, 4. 
117 Appellants' Brief at 34-35. 
118 Alex, 646 P.2d at 210 (emphasis added). 
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whatever description," despite recognizing that the plain language of the Anti-Dedication 

Clause suggested a more narrow reading: 

Either the Convention prohibited the dedication of any and all additional 
funds or it did not. The plain language of section 7 says that it did not. The 
plain language of the Convention's debates compels the conclusion that it 
did.119 

Thus, it is the RLC's status as a State-compelled exaction dedicated to a particular source 

and purpose that creates the infirmity, not whether the statutes require the Borough to 

impose taxes to fund it, or whether it meets Appellants' cramped definition of a "specific 

tax or license." 

Furthermore, although the label is not required by Anti-Dedication Clause 

precedent, the required RLC payment can be viewed as "the proceeds of any specific tax" 

on both the Borough and its citizens. The RLC statutes "tax" the Borough directly by 

requiring a payment to be made to the school district, which is no different than a State­

compelled tax payment required of any corporation. Moreover, the RLC has historically 

been considered, and is intended to operate as, a "tax" on the Borough's citizens with the 

Borough as the designated tax collector. For example, the 1962 "required local effort" 

statute described the local contribution as a "required local tax effort," which was based 

on a one mill levy on all taxable property within the district. 120 Both the Legislature and 

the Attorney General's Office have referred to a proposed decrease in the RLC as "tax 

relief for 'all of organized Alaska ... "'121 

Appellants admit that the RLC is calculated with reference to taxable property in 

the Municipality under AS 14.17.41 O(b )(2), 122 and that the RLC is limited to those 

1191975 Attorney General's Opinion at 19-20 (Exc. 164-65). 
120 Laws of Alaska 1962, ch. 164, § 1.07(a)-(c) (emphasis added) (Exc. 172). 
121 See Dep't ofLaw Memorandum, April25, 2005 at 3 (emphasis added) (quoting Sen. 
Finance Committee, Hearing on SB 174, remarks of Sen. Wilken (April20, 2001)) (Exc. 
179). 
122 Opposition to Plaintiffs' Motion for Summary Judgment ("Opp.") at 12 n.30 (Exc. 
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governments which have taxing authority under Article X, Section II. 123 If the RLC was 

not intended to come from the tax contributions of the Borough's taxpayers, Appellants 

provide no suggestion of another source of these funds. 

The reality is that the "local sources" required to be used for RLCs under AS 

14.12.020( c) are local taxpayers. Thus, the fact that Municipalities have the power to 

tax124 does not render the statute any less of a dedication since the statute expressly 

requires municipalities to use "local sources" to fund RLC payments. And if, as NEA­

Alaska argues, 125 the RLC statutes are characterized as a delegation of the State's taxing 

powers to Municipalities, it is all the more apparent that it is a State-compelled tax that 

cannot be dedicated to operation and maintenance of schools under this Court's Anti­

Dedication Clause precedent. The RLC is earmarked for schools, unlike a true delegation 

of taxing power where the Municipality can determine how best to spend the taxes. 

AASB's point that the value of in-kind services can count towards RLC 

payments126 does not change the fact that the vast majority ofRLC payments are funded 

with local tax dollars as Appellants admit. 127 Such tax dollars are indeed a "traditional 

source of public revenue" like the royalty assessments in Alex. Furthermore, "the value" 

of in-kind services generally consists of payment of such necessities as utilities, 

105). 
123 Opp. at 6 (Exc. 099). See also Matanuska-Susitna Borough Sch. Dist. v. State, 931 
P.2d 391, 399 (Alaska 1997) (accepting State's argument that the RLC drew a 
permissible distinction between REAAs and municipal districts "based on the 
constitutional differences between these two entities," namely the municipalities' ability 
to collect taxes). 
124 Appellants' Brief at 31. 
125 NEA-Alaska Brief at 12, 14. 
126 AASB Brief at 29. 
127 State of Alaska's Reply Brief in Further Support of Its Cross Motion For Summary 
Judgment ("State's Reply") at 14 ("Nor does the fact that municipalities must use their 
taxing power to raise the money to make the contribution transform this contribution into 
a 'state tax'.") (Exc. 235). 
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maintenance of school facilities, and insurance by Municipalities and is assigned a 

"documented fair market value." 128 The money to pay for such services must come from 

somewhere and is likely to come from taxes. 

The lack of specificity regarding what "local sources" Municipalities may use to 

pay the RLC129 does not make it any less of a "tax." No tax specifies the source of the 

payment, because money is fungible. For example, the IRS bases federal income taxes 

on a taxpayer's income but there is no requirement that the tax payment is sourced 

exclusively from income or any other source. Similarly, the statutorily required RLC 

payment amount is based on taxable property in the Borough, 130 but it contains no 

technical requirement that the RLC actually be paid by property tax revenues. 

Equally unconvincing is AASB's assertion that because payments for in-kind 

services are not "locked up in a 'fund,"' 131 the RLC does not violate the Anti-Dedication 

Clause. The determining factor is that any payments for in-kind services are dedicated to 

a particular recipient for a particular purpose, as in Alex and its progeny. The "good 

relationship" between the RLC and its purpose of funding schools 132 parallels the good 

relationship between: ( 1) the salmon assessments and aquaculture associations in Alex, 

(2) the ferry fees and the Marine Highway Fund in Sonneman, and (3) the land sales and 

University financial support in Southeast Alaska Conservation Council. Despite such 

128 AASB Brief, Attachment 2 at 1 (column for value ofin-kind services). See also 4 
AAC 09.990(b )(2) (''value of in-kind services means the documented fair market value of 
insurance, utilities, energy, audits, and maintenance of facilities provided at no charge to 
a district by the city or borough as reported in the district's school operating fund.") 
129 Appellants' Brief at 34. 
130 AS 14.17.410(b). 
131 AASB Brief at 29. 
132 AASB Brief at 29-30. 
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good relationships, the dedication of revenues in each case violated the Anti-Dedication 

Clause, as it does here. 

2. The Imagined CEAAC Test for Violation of the Anti-Dedication 
Clause Is Not Found in this Court's Anti-Dedication Clause 
Precedent. 

This Court's holdings explain what constitutes a dedicated revenue stream that 

violates the Anti-Dedication Clause and they do not align with CEAAC's imagined 

test. 133 The first prong of the supposed test fails because this Court has never held that a 

violation of the Anti-Dedication Clause must arise from the State's taxing power. If 

CEAAC's position were correct, this Court would not have held in Alex that "the 

proceeds of any state tax or license" includes "the sources of any public revenues," such 

as a "tax, license, rental, sale, bonus-royalty, royalty, or whatever . .. " 134 Nor would this 

Court have held in Sonneman that ferry fees placed in a fund that could only be used for 

construction projects if certain conditions were met violated the Anti-Dedication 

Clause. 135 Nor would this Court have explained in Southeast Alaska Conservation 

Council that the Alaska Permanent Fund had to be constitutionally established so as to 

ensure that non-tax revenues such as royalties and lease bonuses could be dedicated to 

support the Permanent Fund. 136 CEACC's claim contradicts these holdings. 

Furthermore, even if this prong were part of the actual test, the RLC can be construed as 

an exercise of the State's taxing power for the reasons described in Section IV.C.1 supra. 

The second invented prong, that a dedication occurs when the Legislature uses its 

appropriation power to dedicate a State asset or property, 137 contradicts this Court's 

holding that the Anti-Dedication Clause is not violated as long as the Legislature 

133 CEAAC Brief at 18-27. 
134 646 P.2d at 210 (citation omitted) (emphasis added). 
135 836 P.2d at 940-41. 
136 202 P.3d at 1169. 
137 CEAAC Brief at 18. 

-28-



appropriates a future stream of revenue from a State asset for a single purpose all in one 

year. 138 Finally, CEAAC's conclusion that the RLC is not dedicated to a particular 

purpose because: (1) the statute does not "dictate how funds are to be spent" and (2) the 

school districts have some flexibility to decide how to spend the funds 139 also conflicts 

with this Court's precedent. Alex's Anti-Dedication Clause holding did not turn on how 

the hatcheries would spend the salmon assessments but rather on the fact that the funds 

were directed to the aquaculture associations eliminating spending for any other purpose 

because only the aquaculture associations had a right to the funds. 140 The RLC suffers 

from the same fatal flaws. 

The unconstitutional statute in Alex stated that the royalty assessments "shall be 

for the purpose of providing revenue for" the aquaculture associations. 141 The 

unconstitutional statute in Southeast Alaska Conservation Council would have placed the 

income derived from the s~le ofUniversity land in the University's endowment fund, 

requiring the income to be "used exclusively for the benefit of the University of 

Alaska."142 Likewise, the RLC is unconstitutional because it must be provided "to 

maintain and operate the [school] district."143 The case law does not require that the 

statute dictate precisely how the funds have to be spent to constitute a dedication. 

Additionally, as discussed in Section IV.A. 2 supra, this Court's precedent establishes 

that a statute can be found unconstitutional under the Anti-Dedication Clause even if it 

only violates the spirit of, or undercuts the policies underlying, the Anti-Dedication 

Clause. 

138 Myers, 68 P.3d at 393-394. 
139 CEAAC Brief at 22, 27. 
140 646 P.2d at 208. 
141 /d. at 205. 
142 202 P.3d at 1166. 
143 AS 14.12.020(c). 
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