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explained that it based that fInding on an unduly narTOW reading of Article X, § 1.73B The LB 

noted that the result was that some 5,500 square miles of Alaska territory remained without local 

government in the unorganized borough because the petition did not include the 21.4 square mil 

Hyder and Meyers Chuck areas. The LBC concluded tllat this result 

constitutional goals of local government being provided on a regional basis. 

There was a reasonable basis for the LBC's fmding tllat the 2006 KGB 

. annexation jietiticm satisfied this standard, and tllere-WaBsuhstantiaJ evidence to supp()rflll 

same, as tile KGB proposed to bring 4,701 square miles ofland in tile unorganized borough with 

no local self-government into the KGB.739 

The LBC could reasonably fmd that this standard was met without Hyder bein 

included, and there was substantial evidence in the LBC record to support the same, for at leas 

fIve reasons. First, as noted above, the KGB proposal would result in borough government bein 

extended to a substantial area with no local self-government. Second, the standard does no 

mandate the inclusion of all adjacent land in a borough, eitller by incorporation or armexation. 

it did all boroughs would include all of the land within their model boundaries. They do not. 

The LBC recognized this in recounting the history of incremental borough expansion in Alaska. 

Third, Article X, § 3 allows for some land being in unorganized boroughs. Unorganized 

boroughs do not have local self-government outside incorporated cities. Fourth, the "maximum' 

requirement does not mean that a borough must include adjacent areas tllat do not meet all of th 

standards for armexation. Fif1ll, as discussed below, tile LBC found tllat there was a sufficien 

736 R. 985. 
739 R.434. 
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1 basis for Hyder to remain an enclave and fOlmd, at least implicitly, that Hyder did not hav 

2 sufficient ties with the KGB to meet the "common interests" requirement of Article X, § 3. 

3 
2. Minimum of Local Government Units 

4 
The LBC did not err in interpreting the " a minimum of local government units" 

5 

standard set forth in Article X, § 1. The LBC correctly concluded that this standard does no 
6 

require that an annexation result in the actual reduction of local government units. This i 
7 

consistent with the laIlguageOHlie-s'faiidilid. Aiidil is collsistent witliiliefaccthalanrtexatibn 
8 

9 
do not themselves cause a reduction in the number of local government units as there is no legal 

10 requirement that an existing local government unit in an area being armexed must merge with th 

11 armexing borough or otherwise cease to exist. 

12 There was a reasonable basis for the LBC's finding that the KGB's annexatio 

13 petition satisfied this standard, and there was substantial evidence in the LBC record to suppo 

14 the same. The LBC found that the KGB's proposed annexation was neutral in this respect. I 

15 neither created nor reduced the number of local government units. And the LBC also found tha 

16 
the armexation proposal would result in a substantial area outside any local government uni 

17 
being incorporated into the KGB, thereby significantly increasing the extent to which th 

18 
existing local goverrmlent unit (KGB) encompasses a large natural region, which was one of th 

19 

constitutional fraJ.llers' intents. 
20 

21 
The LBC could approve the KGB petition though it excluded Hyder because: 

22 
Hyder is not a local government unit; including or excluding Hyder would not increase 0 

23 decrease the number of local government units; the LBC record does not reflect that Hyder i 

24 likely to incorporate in the foreseeable future if excluded from the KGB; Hyder could stil 

25 incorporate if included within the KGB; aIle!, the LBC found that there was a sufficient basis fo 
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l Hyder to remain an enclave and found, at least implicitly, that Hyder did not have sufficient tie 

2 with the KGB to meet the "common interests" requirement of Article X, § 3. 

3 
C. LEC's Article X, § 3 Findings/Conclusions 

4 
The LBC did not err in interpreting the standards set forth in Article X, § 3. 

5 

Article X, § 3 addresses "boroughs". It provides, in part, that: "Each borough shall embrace an 
6 

area and population with common interests to the maximum degree possible." TIns requiremen 
7 

. is not liiiiited Ii5Dorougli-formiitioiilfaTso· applies t6 boroHgniiIinexations. 
8 

9 
The LBC interpreted Article X, § 3 as requiring that the area and populatio 

lO within the proposed new boundaries of the KGB embrace an area and population with commo 

II interests to the maximum degree possible. This is a permissible interpretation of Article X, § 3 

l2 because it is consistent with: the text of Article X, § 3; and, the history of borough formation and 

l3 extension in Alaska. 

l4 With respect to the text of Article X, § 3, the provision does not require that a 

l5 borough embrace "all" areas and populations with "common interests." The section instead 

l6 
requires that the area and population within a borough have common interests to the maxim 

l7 
degree possible. In the context of borough formation or borough extension this permits a focu 

lB 
on the area and population proposed for inclusion within the borough. 

19 

With respect to the history of borough formation and ell.'tension, the LBC ha 
20 

2l 
shown that many boroughs, when formed or after annexation, did not include the area and 

22 
population witlnn tlleir ideal boundaries, and tllat the LBC has construed tlle standards a 

23 

24 

25 
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permitting the incremental expansion of borough government. Tins is evidenced by the LBC' 

position recounted in Valleys Borough Support Committee v. Local BOlllldaJJ' COllllllissioll. 740 

There was a reasonable basis for the LBC to conclude that the territory the KGB 

proposed to annex satisfied the requirements of Article X, § 3. There was substantial evidence' 

the LBC record winch supports this conclusion.741 

To the extent that the LBC was required to detemline whether the KGB's ties t 

. Bydef were sucYUilffllfe KGB c6iili:l hot "embrace an area or population witlrcommon-interest 

to the maximum degree possible" without Hyder, the LBC impliedly found that such commo 

interests did not exist at tllat time.742 This is evident from tile LBC's enclave fmdings. 743 An 

from ilie LBC's decision to direct the KGB to file a petition to annex Hyder witlnn five years and 

to encourage "the KGB to work toward developing communication, transportation, an 

economic ties between Hyder and the Borough". 744 

There was substantial evidence in the LBC record which supported the conclusio 

iliat Hyder and ilie KGB did not have sufficient "common interests" for ilie KGB's petition t 

not meet tlUs standard if Hyder were excluded. This included evidence745 iliat: 

1. 

2. 

3. 

The ferry run between Ketchikan and Hyder iliat ilie LBC speculated in 
1999 may materialize did not; 

The State stopped its ferry run between Hyder and Ketchikan in 2001; 

Ketchikan and Hyder are no longer in the same House District; 

'" 863 P.2d 232, 233 (Alaska 1993). 
741 R.457-87. The court notes, as did tile LBC, iliat the LBC made similar fmdings in 1999 with 
respect to basically the same area. 
m See, Valleys Borough Support Committee, 863 P.2d at 234-35; Yakutat, 900 P.2d at 726. 
'" R. 519-23, 997. 
'44 R. 999. The LBC did not encourage ilie KGB to improve existing ties. 
745 R. 6-8, 72, 89. 
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4. 

5. 

6. 

7. 

8. 

9. 

Hyder is a considerable distance from Ketchikan, and the only means of 
transportation between the two are by water or air (floatplane); 

There are not significant economic, transportation, co=unication, or 
social ties between Hyder and Ketchikan; 

Hyder's economic, transportation, communication, and social ties are with 
Stewart, B.C.746 Hyder obtains it utilities and phone service from Stewart. 
Hyder's primary transportation lillie is the road that goes through Stewart. 
Hyder stores accept Canadian money. Hyder residents shop in Stewart. 
Hyder receives almost exclusively Canadian broadcast signals; 

Hyder and Ketchikan arem -ilifferenftiliiezones;-

Hyder and Ketchikan have different zip codes; and 

Mr. Caffall-Davis's written and verbal comments on behalf of Hyder. He 
vigorously asserted that Hyder has virtually no ties with the KGB. He 
stated the view that if Hyder were to be part of an organized borough it 
would fit better with the Wrangell Borough or a new Prince of Wales 
borough.747 

13 The LBC could reasonably conclude that the above is entitled to more weight than 

l4 the more abstract ties the LBC focused on in 1999.748 In this regard the court notes that the area 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

7<, The LBC stated in 1999 that such ties are not relevant as Stewart is in Canada. This is tru 
insofar as Hyder could not become a part of Canada and in the sense that if Hyder were to join 
organized borough it would likely be the KGB. But it is clearly relevant to the issue of whethe 
Hyder has sufficient ties with the KGB for the "common interests" requirement of Article X, § 3. 
and the related requirements oB AAC 110.160, to be satisfied. 
7<, R. 246-65, Tr. 277-85 (11/06/07 LBC Public Hearing). 
m See, Tr. 140-41 (11/06/07 LBC Public Hearing). For exanlple, in 1999 the LBC place 
substantial reliance on the facts that Ketchikan and Hyder are in the same census subarea an 
recording district, and Hyder is within the KGB's model borough boundaries. With respect t 
model borough boundaries, it appears from the record that inclusion in a model borougl 
boundary simply means that if that area were ever annexed or included in a newly incorporate 
borough it would be part of that particular organized borough. It does not necessarily mean tha 
the area presently has actual sufiicient ties to require inclusion. The LBC has shown in thi 
regard that there is a historical pattern in Alaska of boroughs increasing in size incrementally and 
not encompassing all of the area within the borough's model borough boundary. And th 
Skagway materials the Appellants submitted further demonstrate tllls in view of the modest siz 
of the Skagway Borough. The court also notes that there was very little specific evidence of 
significant actual ties between Ketchikan and Hyder cited by DCRA or the LBC in rejecting th 
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where the evidence in the LBC record reflects that the KGB and Hyder lack ties generall 

correspond to the "standards" specifically mentioned in Article X, § 3 - "population, geography, 

economy, transportation." 

Appellants rely on the Alaska Supreme Court's Yakutat decision in support 0 

their argument that Hyder must be included in order for the KGB annexation petition to satis 

tins standard. TIle Court in Yakutat did discuss the "maxinmm degree possible" standard. Bu 

there is n6ftiiiigiIithe discussion wliicliwbilld reqUire thattheLBC find thattilestandatd-coul 

not be met if Hyder was not included in tile area tile KGB proposed to annex.749 The Court hel 

that Article X, § 3 "vests the LBC with power to [rnd non-compliance when the boundaries 

originally described in a petition for incorporation do no maximize common interests .... th 

LBC has broad authority to decide what the most appropriate boundaries of proposed boroug 

would be.,,750 The Court did not hold that all inhabited areas adjacent to an area proposed fOJ 

inclusion in a borough must also be included in order for the Article X, § 3 standard to be met. 

KGB's 1998 petition. DCRA and the LBC relied on tile above abstract commonalities, the fac 
that Hyder is within the service areas of Ketchikan Search and Rescue and the KGH, six Hyde 
residents were KGH patients one year, and tilere was the possibility that there may be fe 
service between Hyder and Ketchikan. DCRA provided statistics on the significant float plan 
connections between Meyers Chuck and Ketchikan. It provided none with respect to Hyder and 
Ketchikan. The LBC also concluded tilat Hyder and Meyers Chuck were important points 0 

access to the areas tile KGB sought to annex. No actual evidence was cited. Assuming ther 
was some basis for tllls conclusion in 1999, it is reasonable to now conclude tilat such is not no 
the case given the increased size of the Hyder exclusion area. There is no evidence in tile LBC 
record that Hyder is a transportation or communications link to the area the KGB sought t 
annex or that Hyder is an econonllc hub for any part of said area. 
'" See, 900 P .2d at 725-27. 

MEMORANDUM AND ORDER 
City of Craig et al. v. LBC and KGB, Case No. lKE-08-04 CI 
Page 248 of 305 Alaska Court System 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2. Stare DecisislRcs Judicata 

Appellants claim that the LBC acted arbitrarily and capriciously, and contrary t 

principles of stare decisis and res judicata, when it reversed its 1999 decision in which it denie 

on constitutional grounds a nearly identical KGB annexation petition. 

Appellants argue that: 

A. The stare decisis doctrine applies to LBC decisions. 

B. 

C. 

The-tBC etfedlJyfailihg 10 follow the precedent it set in deciding1he 
KGB's virtually identical 1998 annexation petition. 

1. 

2. 

3. 

4. 

The LBC must decide matters in a manner consistent with 
fundamental fairness and due process; 

The LBC did not explain why it was not acting consistently with 
what it had decided in 1999 on the KGB's 1998 petition; 

There was no basis in fact or law for the LBC to approve the 
KGB's 2006 petition when it had denied a nearly identical petition 
in 1999; and, 

The LBC developed policies which intentionally favor residents of 
organized boroughs over residents of the unorganized borough. 

The doctrine of res judicata applies, tile KGB's 2006 annexation petition 
re-litigates issues decided by the LBC in 1999 on fue KGB's 1998 
annexation petition, and, tile doctrine of res judicata prevents the KGB 
from doing so. 

A. Stare Decisis 

Stare decisis is the doctrine of precedent. 

"The doctrine of precedent is a common law doctrine under which courts are 
bound by prior decisions in tileir considerations of new cases. Precedent is a 
judge-made rule desigued to constrain judicial decisionnlalcing by requiring timt 
prior decisions with sinlilar relevant facts be followed or, if they are not followed, 
timt tile reasons for departing from the prior rnle be explained ... 

750 !d. at 726. 
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Precedent serves several purposes. One goal of precedent is to narrow issues that 
need to be litigated, thus making litigation less costly and time consuming ... 
Adherence to precedent also ensures that litigants have an understanding of the 
rules that may be applied to their actions. Finally, and most importantly, 
precedent 'maintain[sJ public faith in the judiciary as a source of impersonal and 
reasoned judgments' .,,7,1 

The Alaska Supreme Comt has stated: 

"When confronted with stare decisis, we have held that 'we will overrule a prior 
decision only when clearly convinced that that the rule was originally erroneous 
or is no longer sound because of changed conditions, and that more good than 
harm wouldresultTrom a depiuture from precedent':" 752 

The Alaska Supreme Court has held that administrative: 

"agencies may overrule a prior decision if convinced that it was wrongly decided. 
When overruling a prior decision, the agency must provide a reasoned analysis 
that explains why the change is being made. Moreover, it may not act in an 
arbitrary, unreasonable, or discriminatory fashion.,,753 

The LBC and the KGB argue that stare decisis does not apply to LBC decisions. 

They rely on 3 AAC 110.650. 3 AAC 110.650 provides: 

Except upon a special showing to the co=ission of significantly changed 
conditions, a petition will not be accepted for filing that (1) is substantially similar 
to a petition denied by the commission ... during the i=ediately preceding 24 
months; or (2) requests a substantial reversal of a decision of the commission that 
first became effective during the immediately preceding 24 months.754 

3 AAC 110.650 does expressly provide that a petitioner can submit, and the LBC 

consider, a petition which is substantially similar to one which the LBC had denied more than 2 

751 Alaska Public Illterest Research GI"OIiP v. State, 167 PJd 27,43-44 (Alaska 2007) (quotin 
Pratt & Whitlley Canada, Illc. v. Sheehall, 852 P.2d 1173, 1175-76 n. 4 (Alaska 1993), quotin 
Moraglle v. States Marille Lilles, IIlC., 398 U.S. 375, 403 (1970)) (citations omitted). 
752 May v. State, Commercial Fisheries Ellt!), Commissioll, 168 PJd 873, 884 (Alaska 2007 
(quoting State, Commercial Fisheries Ellt!)' Commissioll v. Carlsoll, 65 P.3d 851, 859 (Alask 
2003)). 
753 May, 168 P.3d at 884. 
754 3 AAC 110.650 was amended in 2008. The time period during which a petitioner canno 
submit a petition that is substantially similar to one which the LBC had denied is now 3 years. 
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(now 3) years earlier without having to show that in the interim there has been a significan 

change in circumstances. The court is not convinced, however, that this means that the LBC i 

not required to explain why a change is being made or that it does not matter whether the LBC 

acts in an arbitrary, umeasonable, or discriminatory fashion. 

The LBC did not violate the stare decisis doctrine as applied to administrativ 

agencies in lila)' for the following reasons. 

addressed the 1999 decision and incorporated the DCCED' s related analysis by reference. Th 

LBC found in 1999 that the KGB's annexation petition met most of the annexation standards. 

Put another way, the LBC found in 1999 that the KGB's petition failed to satisfy only a fe 

standards - primarily because the KGB petition did not include Meyers Chuck and Hyder. Th 

LBC provided a reasoned analysis for reaching a different conclusion on those few standards i 

its 2007 decision.756 

75' R. 449-50, 454, 471-73, 484-85, 487-88, 493-94,517,529,533-35,746,985. These citation 
to the record focus on instances where the 1999 LBC decision is specifically discussed. Th 
citations do not necessarily reference all of the discussion of the reasons why the LBC found tha 
the KGB's 2006 annexation petition satisfied the standards that the LBC had found in 1999 had 
not been satisfied by the KGB's 1998 petition. 
756 Part of the LBC's reasoning involved its discussion of model borough boundaries. The LBC 
stated that model borough boundaries are not mandatory borough boundaries. The LBC 
discussed the history of incremental borough boundary growth in Alaska. R 517, 519-20. Th 
LBC noted that it clarified this point in its recent Skagway decision. R. 985. Appellants talc 
issue with this statement. They have submitted the Skagway decision, the LBC's relate 
briefmg, and the Superior Court's decision on appeal. They did not request to have the record 
enlarged to include the same. These are clearly documents that Appellants had access to an 
could have submitted when they did request that the record be enlarged. The LBC did not objec 
to these exhibits. The KGB did, but did not file a motion to strike. To the extent that the co 
can consider the documents, they support the LBC's position and do not support Appellants' 
position. The docun1ents show the following. The City of Skagway petitioned to form a borough 
that basically encompassed only the City of Skagway. (Appellee'S brief p. I). DCCE 
recommended the LBC not approve the petition. (Appellee's brief p. 2). The LBC agreed. 
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There was an adequate factual and legal basis to support the LBC's findings. Th 

LBC did not act in an arbitrary, unreasonable, or discriminatory fashion. And the LBC did no 

violate Appellants' due process rights (or other rights) or favor residents of organized boroug 

over residents of the unorganized borough. These conclusions are based on the discussion abov 

concerning Article X, § 1 and X, § 3, and on the discussion hereinbelow. 

appeal was filed. The Appellant argued that the LBC had in effect imposed a new size related 
regulation. The LBC argued on appeal that the petition did not satisfy all of the applicabl 
standards, and even if it did, the LBC has the discretion to still deny the petition. (Appellee' 
brief pp. 7-8). The LBC found, in part, that borough governrnent is intended to bring local self 
governrnent to areas where there is no municipal governrnent - which this petition did not do. 
(Appellee's briefpp. 11-12). The LBC noted that the proposed borough encompassed only 11 
of the model borough boundaries (Appellee's brief p. 12). The LBC argued that it had not' 
effect promulgated a new regulation. The LBC argued that it could, and did, consider the size 0 

the proposed borough but did not set a specific requirement. The LBC pointed out that if thi 
borough were approved it could result in a number of such small boroughs which is not what th 
constitutional framers intended. (Appellee's briefpp. 14-16). The Superior Court decided fo 
the Appellees, finding that the LBC had in effect promulgated a new size related regulation afte 
the Public Hearing. The case was remanded to the LBe. The LBC, in its Statement of Decisio 
on remand, noted that: a new Conunission was now deciding the petition (p. 9); it did no 
consider its decision to be precedent setting as it was based on unique facts and circumstance 
(pp. 9, 51); it is charged with making fundamental policy decisions (p. 10-11); it was frustrated 
by the lack of borough formation in Alaska (p. 12); the LBC noted the framers' intent tha 
boroughs be large and that small boroughs would be the exception to this rule (p. 12); it ha 
been a strong advocate for reform in this regard (p. 16); it has been criticized for placing to 
much weight on model borough boundaries (pp. 18-19); it views its regulations as bein 
subordinate to the Constitution and statues and that the Constitution and statutes can be flexibl 
applied (p. 20); it is not requiring that the proposed borough be expanded to include adjacen 
areas, such as Haines, due to the antagonism between the cities - the result would be a waste oj 
time, money, and other resources (p. 29) - tIns discussion was part of the LBC's analysis oj 
Article X, § 3; the proposed borough did not exceed model borough boundaries or creat 
enclaves so 3 AAC 110.060 does not require a higher degree of proof (p. 44); there ar 
arguments for larger boroughs in general but also for a smaller Skagway Borough in particul 
(pp. 47-48); and, its bottom line was "why not" approve the borough - at least another borougl 
would be created (p. 48). It appears that the LBC may have talcen a sinlilar approach to th 
KGB's 2006 annexation petition. 
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1 B. Res Judicata 

2 Res judicata is a common law doctrine which "binds the parties aod their privie 

3 
to factual findings, as well as legal conclusions, that have been the subject of prior litigation. 

4 
The goal ofres judicata ... is fmality.,,757 The "aim is to prevent parties from again aod agai 

5 
attempting to reopen a matter that has been resolved by a court of competent jurisdiction. ,,758 

6 

The Alaska Supreme Court has recognized that the res judicata doctrine "may b 
7 

-- --applied to adjudicativedeterminations-made-by-administrative-agencies;,,759 
8 

9 

10 

;Ll 

doctrine are: 

"1. The plea ... must be asserted against a pruiy or one in privity with a party to 
the first action. 

2. The issue to be precluded from re-litigation by operation of the doctrine must 
12 be identical to that decided in the first action; 

13 3. The issue in the first action must have been resolved by a fmal judgment on the 
merits.,,76o 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The res judicata doctrine does not apply to LBC decisions. 3 AAC 110.65 

specifically provides that a petitioner may resubmit a "substaotially similar" petition after 2 (3 

years without having to show that there are "significaotly chaoged conditions." The court also 

notes that the Alaska Legislature has provided that the LBC "may consider aoy proposed 

municipal boundary chaoge. ,,761 

751 Alaska Public Interest Research Group, 167 P .3d at 44. 
756 Alaska Public Interest Research Group, 167 P.3d at 44 (quoting State, Child Suppor 
Enforcement Divisioll v. Bromley, 987 P.2d 7l3, 726 (Alaska 1999». 
759 McKeall v. Municipality of Allchorage, 783 P.2d 1169, 1171 (Alaska 1989) (quotin 
Jeffries v. Glacier State Telephone Company, 604 P.2d 4, 8 n. 11 (Alaska 1979». 
760 McKean, 783 P.2dat 1171 (citingMllrrayv. Feight, 741 P.2d 1148,1153 (Alaska 1987». 
761 AS 29.06.040(a). The state decisis principles discussed above still apply. 
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To the extent that res judicata does apply, the second element has not bee 

established. The issues presented necessarily are the same in the sense that the LBC must again 

apply the anoexation standards. But the issues are not identical. There had been materi 

changes in circumstances. 

The LBC noted that the KGB's 2006 petition included Meyers Chuck and that th 

Hyder exclusion area had been modified to avoid the boundary problem identified by the LBC in 

1999. 762XppeUants-atguetha:ttheI:;B Cwould-still-lmveTej ected -the-KGB' spetitionin -1999·· iJ 

Meyers Chuck had been included and the Hyder exclusion had not divided a watershed. But tha 

is speculation. And the fact remains that these circumstances were not before the LBC . 

1999.763 Also, the LBC, as discussed above, employed a broader approach to the standards se 

forth in Article X, § 1 and Article X, § 3 of the Alaska Constitution in 2007 than it did in 1999. 

And, there were material changes in the anoexation regulations. 764 Finally, there were material 

factual changes concerning Hyder. For example, the proposed ferry system on which the LBC 

had placed substantial reliance in 1999 in fmding significant ties between Ketchikan and Hyde 

'" R.449. 
'" It perhaps noteworthy in this regard that most of the DCRA and LBC discussion in 1998-99 
concerning the ties between the KGB and the areas not included within its petition focused on 
the ties between Meyers Chuck and the KGB and it was recognized even then that the tie 
between the KGB and Hyder were "more attenuated." 
764 The KGB discussed the 2002 changes. Tr. 152-61 (11/06/07 LBC Public Hearing). The LBC 
discussed the changes. R. 532-33 (changes described as "significant"), Tr. 152-53 (11/06/0 
LBC Public Hearing). Ms. McPherren did not tell the LBC, as Appellants assert, that th 
changes were not important. Tr. 13-14 (11/07/07 LBC Decisional Meeting - she described th 
2002 changes as being "significant" twice and also "substantial"). The KGB and the LBC als 
noted that there had been changes to the LBC's anoexation regulations in 2007. R. 435-36, 450. 
518-19, Tr. 152-53 (11/06/07 LBC Public Hearing). The KGB and LBC recognized that th 
2007 amendments did not govern the KGB's 2006 petition. R. 435-36, Tr. 152-53 (11/06/07 
LBC Public Hearing), Tr. 166-70 (11/06/07 Public Hearing). The LBC did note in som 
instances that the policy underlying the 2007 changes provided further support for a particul 
finding. R. 435-36, 450, 518-19 The LBC did not base a finding on a 2007 revision. 
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never materialized and state ferry serVlce then ill effect between those communities wa 

thereafter terminated. 765 

The 2006 KGB petition may have been similar in many respects to its 1998 

petition but it differed in material respects with regards to the few factors that caused the LBC t 

reject the 1998 petition. The LBC was created by the Alaska Constitution.766 The LBC "h 

been given broad power to decide in the unique circumstances presented by each petitio 

whether· borouglrgovemance-is appropriate;" 767 Tharis-whatit-did-with-regards-to-the-l(;G B' 

2006 armexation petition. 

3. Best Interests of the State 

Appellants claim that the LBC failed to properly apply the "best interests of th 

state" standard set forth in AS 29.06.040(a) and 3 AAC 110.980, thereby violating Article X, § 3 

of the Alaska Constitution, by declaring that the adverse financial impact of the proposed 

annexation on the persons in the unorganized borough was not "relevant under the applicabl 

standards. " 

A. 

B. 

Appellants argue that: 

The LBC did not consider the impact of the loss of NFR funding to the 
entities in the unorganized borough that would result if the KGB's 2007 
annexation petition was approved. The LBC did not do so because it had 
decided as a matter oflaw that it could not do so. 

The LBC's 2007 decision dramatically tilted the balance decidedly in 
favor of the KGB and to the detriment of the rest of the state as it shifted 
NFR funds to the KGB though the KGB was not talcing on new 
commensurate financial obligations. 

765 R. 6-8, 89, Tr. 129 (11106/07 LBC Public Hearing), Tr. 258-67 (11106/07 LBC Public 
Hearing). 
?GG Article X, § 12. 
767 Mobil Oil CO/p., 518 P.2d at 99. 
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D. 

E. 

TIle LBC's only rationale was its philosophy that the entire state should be 
divided into boroughs. 

The SISD continues to provide education to students in Hyder. 

The LBC ignored the comments of several persons to talee more time to 
decide the matter. 

Alaska Statute 29.06.040(a) provides that the LBC may approve a municipal 

boundary change if it determines that the proposed change "meets applicable standards under th 

-state c6nstitutioffand commission regulations aod is-in the best interests-ofthe-state.~'----

3 AAC 11 0.195 provided: 

In determining whether annexation to a borough is in the best interests of the state 
under AS 29.06.040(a), the commission may consider relevant factors, including 
whether annexation 

(1) promotes maximum local self-government; 

(2) promotes a minimum number oflocal government units; and 

(3) will relieve the state government of the responsibility of providing local 
services. 

3 AAC 110.980 provided that: 

If a provision of AS 29 or tillS chapter requires the commission to determine 
whether a proposed municipal boundary change or other commission action is in 
the best interests of the state, tile commission will make that determination on a 
case-by-case basis, in accordance with applicable provisions of tile Constitution 
of the State of Alaska, AS 29.04, AS 29.05, AS 29.06, and tillS chapter, and based 
on a review of: 

(I) the broad policy benefit to the public statewide; and 

(2) whether the municipal government boundaries that are developed serve 

(A) tile balanced interests of tile citizens in the area proposed for change; 
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(B) affected local governments 768; and 

(C) other public interests that the commission considers relevant. 

So 3 AAC 11 0.195 provides that the LBC may consider the best interest factor 

that it considersJelevant, which may include the Article X, § 1 standards and whether th 

armexation will relieve the state of the responsibility of providing local services. And 3 AAC 

11 0.195 requires that the LBC review whether there is a broad policy benefit to the public 

- --statewicie-a.nd-wlretllertne-proposedbOlmdaries serve the balanced interests ofthe citizens in th 

area proposed for armexation; affected local governments; and such other public interests as th 

LBC considers relevant. 

Given the above, the LBC was not necessarily required by its regulations t 

consider the NFR impact on the public entities in the unorganized borough. 

The LBC nonetheless did address Appellants' NFR argument. The LBC noted 

that this circumstance could be considered as part of the best interests of the stat 

determination.769 The LBC considered the circumstance in that context. 770 

768 The "affected local governments" provlslOn focuses on whether a proposed boundar 
"serves" an affected local government - for example, whether a boundary divides a school 
district. The local governments involved in this litigation were not affected by the KGB' 
proposed boundaries in tlns sense. They are affected by the marmer in which the State ha 
decided to allocate federal NFR's if the State continues to receive such funds. That allocation i 
based on the amount of land in tlle Tongass National Forest that is in organized boroughs and th 
tmorganized borough. The allocation is not based on where particular borough boundaries ar 
located 
769 R. 525-27, 751,1001. The LBC stated in its December 5, 2007 Statement of Decision that: 

"As set out above, the loss of NFR's to other communities in southeast Alaska 
was tlle focus of tlle maj ority of written and oral comment in tlns proceeding. As 
observed at tlle decisional session, tlle Commission is very sympatlletic to that 
loss. However, it is not a bar to the development of boroughs or their extension. 
It is a factor tlmt is considered in consultation with the DEED and when 
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There were comments made by two Commissioners that it had been determined 

that the NFR situation was not relevant. 771 They apparently were referring to the LBC's long 

stated position on this subject. The LBC had considered the NFR situation in 1999 and decide 

that it did not prevent borough extension. The LBC had thereafter restated this position.772 A 

Appellants insist, and the court found above, stare decisis applies to LBC decisions. Moreover, 

there is a difference between believing something is not relevant and totally ignoring it and 

considering something and determining1hatit-isnot-relevant. The LBC's written decisio 

quoted above, reviewed and concurred in by all 4 of the participating Commissioners, shows tha 

the LBC did consider the NFR situation. 

The LBC considered relevant factors per 3 AAC 110.195 - the LBC considere 

whether the KGB annexation petition would promote the goals stated in Article X, § 1 an 

considering the best interests of the State. and DEED does not oppose this 
annexation proposal. 

Further, the Commission observes that commentators focused only on the loss of 
NFRs by the KGB annexation. No co=ents were filed in the Wrangell 
incorporation proceeding regarding the identical NFR loss resulting from such 
incorporation. The Commission finds this inconsistent view troubling. 

Most specifically, the Commission endorses the prior Commission decision 
rejecting the relevance of ephemeral financial considerations such as NFRs when 
considering the standards for borough formation or extension. As asserted by the 
1999 Co=ission, these programs may, over time, operate in a significantly 
different manner or even no longer exist. 'In contrast,' the Commission stated, 
'the formation of a borough or the extension of a borough over a large area is a 
much more permanent action,''' 

R. 1001. 
770 R. 525-31, 547-550, 751, 1001, Tr. 13 (11/06/07 LBC Public Hearing). 
771 Tr. 89 (Ketchum) (11/06/07 LBC Public Hearing), Tr. 8-9 (Ketchum), Tr. 33 (Chrystal 
(11/07/07 LBC Decisional Meeting) 
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whether it would relieve the State of the responsibility of providing local services. And the LBC 

conducted the review required by 3 AAC 110.980 - the LBC considered the broad policy benefit 

to the public statewide, the balanced interests of the citizens in the area proposed to 

annexed,773 the affected local governments, and other considerations it deemed relevant. 774 

The LBC identified several reasons for its decision, and there was substanti 

evidence in the LBC record to support each. The reasons included: 

A. Tlre--LBCobservedthat NFR's are "ephemeralfmancial considerations;" 
There was substantial evidence in the LBC record to support tins 
conclusion.775 The LBC decided tlmt tl1e more pe=anent benefits of 
borough expansion were entitled to greater weight. 776 

772 The court also notes that the LBC approved the Haines Borough annexation wmch resulted in 
a revenue increase of $4 nlillion dollars to tl1e Borough though the annexed land wa 
uninhabited. R. 1062-64. 
773 There were very few such citizens. The LBC inlplicitly considered t11is subject in addressin 
many of the annexation standards. The LBC also did so in the context of the Wrangell petition. 
wherein it decided that the Meyers Chuck/Union Bay area, in wmeh most of such citizen 
resided, should be included in the new Wrangell borough rather than the KGB. See, Yakutat, 
900 P.2d at 726; Valleys Borough Support Committee, 863 P.2d at 234-35. 
7" R. 525-26. 
m R. 527-31, Tr. 133-38 (11106/07 LBC Public Hearing), Tr. 141-43 (11/06/07 LBC Public 
Hearing), Tr. 164-66 (11/06/07 LBC Public Hearing). The court notes tl1at none of th 
commentators, in the written comments subnlitted to the LBC or the verbal comments mad 
during the November 6, 2007 LBC Public Hearing, disputed tl1e LBC's 1999 finding 
concerning the ephemeral nature of NFR funding or the KGB's testinlony iliat Congress had 
recently been funding the NFR program by means of annual stop-gap measures (Tr. 141-43, 164 
66). The court also notes that the LBC subnlitted an exhlbit with its brief concerning NF 
fimding received by the Appellants after the LBC's decision. Tills document is not in tl1e LBC 
record. It could not have been in tl1e LBC record. The LBC did not move to supplement tl1 
record. Appellants did not move to strike. The court is not considering t11is document becaus 
tl1e focus on tins issue is on what was before tl1e LBC at the time it made its decision. The cou 
also notes tlmt Appellants did object to tl1e COlli considering a reference to a letter in the LBC' 
brief. The letter is not referred to herein and is not being relied on by the court. 
776 R. 1001. There was evidence in tl1e LBC record that tl1e fmancial impact oftl1e loss ofNF 
funding had been overstated. Tr. 258-67 (11/06/07 LBC Public Hearing). There was als 
evidence that entities in the unorganized borough would continue to receive more NFR fundin 
per capita than the KGB. Tr. 65-72 (1]/06/07 LBC Public Hearing). 
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B. 

C. 

A pennanent benefit to the entire state was the fulfillment of the important 
constitutional policy under Article X, § 1 of favoring the expansion of 
borough government. 777 

NFR's are a deterrent to the extension of borough government. 778 

D. The KGB would be taking over platting, land use regulation, and 
education services now being provided by the State in the annexed area. 779 

E. DEED did not oppose Hyder being an enclave in the near tenn.780 

Organized boroughs in effect subsidize education in the unorganized 
borough.781 Though no students are presently within the area to be 

F. 

.... --annexed;the-KGB-is·stilhesponsible for providing education if the-need-·--­
arises. The KGB would incur additional education costs as a result of the 
local contribution statutory requirement, and the KGB already is required 
to make substantial local contributions. 782 

The KGB's motivation in pursuing the annexation was not to maximize its 
revenues and minimizes its related costs.78J 

G. The legislature is responsible for funding education. The legislature set 
the allocation formula for NFR's. The legislature can malce ad1ustments in 
the allocation and/or school fimding if it deems it appropriate. 7 

4 . 

In addition, tl1e LBC addressed the concern that Hyder would remain a permanen 

enclave by directing the KGB to file an annexation petition witl1in five years, encouraging th 

777 R. 287, 525-31, 547-550. 
778 R. 527-31, Tr. 13 (11/06/07 LBC Public Hearing). 
779 R. 525-27. 
780 R. 603, Tr. 14 (11/06/07 LBC Public Hearing). The LBC considered the fact tllat SIS 
would continue to provide education services for Hyder students. R. 521-23. There was evidenc 
in the LBC record that the State would actually spend less on educating Hyder students if i 
remained in the unorganized borough. Tr. 258-67 (11/06/07 LBC Public Hearing). 
7nl R. 526,535-36, 552-61. 
792 R 526-27. There was also evidence in the record that Hyder was experiencing a sever 
economic downturn and that it may not have enough children for a school within a couple 0 

years. Tr. 277-85 (11106/07 LBC Public Hearing). 
'" R. 527-31. The LBC record reflects that a borough obtaining substantial revenues whil 
incurring minimal costs as the result of its inclusion of large areas of the unorganized boroug 
had occurred with respect to tlle Yalmtat borough. R. 1221-23, Tr. 163-64 (11/06/07 LBC Public 
Hearing). 
,8< R. 527-31, 751. 
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KGB to develop ties with Hyder, and committing to causing such a petition to be filed if th 

KGB did not do as directed. 

Appellants also claim that the LBC's decision to proceed with the November 7, 

2007 Decisional Meeting as scheduled violated due process. 

The LBC's decision to proceed with the November 7, 2007 Decisional Meeting a 

scheduled instead of acceding to tlle requests made by some commentators during tlle N ovembe 

6, 2007 Public HeatihgtliatirlYeresclfedUlea -fonrlater date7B5 did notviolatedueprocess~78 ._-

The record reflects tlmt: tlle LBC heard from all who wanted to comment; 787 the Commissioner 

had spent considerable time reviewing the record; 788 the NFR and other issues were addressed . 

some detail therein; 789 evidently none of the Commissioners believed that they needed additional 

time to decide whether to accept or deny the KGB's annexation petition; and, delay, in particul 

for 90 days, meant denial of the KGB annexation petition for at least a year given the date of th 

public hearing and the start of the 2008 legislative session.790 

7B5 3 AAC 1l0.S70(a) provided that a decisional meeting must occur within 90 days of the las 
public hearing on a proposed boundary change. No person requested during the 11/06/07 Publi 
Hearing that the Public Hearing be rescheduled. 
"" There is some overlap between Appellants' due process arguments on tlns point and thos 
presented in the second set ofbriefmg by the subset of Appellants. To the extent the Appellants' 
due process claims on tllis point are not fully addressed now, they are also addressed in th 
court's resolution of the claims presented in tlle second set ofbriefing. 
787 DCCED addressed these issues, as noted above, in the Prelinlinary Report and Final Report. 
Appendix B to DCCED's Final Report consisted of all of the written comments on th 
Preliminary Report. The KGB had addressed the issue in its Reply Brief (R. 421-22). See a/so, 
transcript of the LBC's Public Hearing. 
7BB Tr. 192-93 (11/06/07 LBC Public Hearing), Tr. 38-39 (11/07/07 LBC Decisional Meeting). 
789 Related citations to tlle record are noted hereinabove. 
790 The Alaska Legislature convenes in January. Article X, § 12 requires that proposed local 
government boundary changes must be subnlitted to the Legislature during the first 10 days oj 
tlle legislative session. 
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1 4. LBC's Hyder Annexation Petition Direction 

2 Appellants claim that the "Order of the Commission" does not require that th 

3 
KGB annex the 205 square mile Hyder enclave within five years (by December 5,2012) and, if 

4 
the KGB does not, the LBC does not have the authority to enforce the order, so the annexation i 

5 
void or should be dissolved. 

6 

Appellants argue that: 
7 

-- - ---~ -- -- - -A~- ---The-tBC's-actualorder did not include the LBC's directions concerning a -
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B. 

C. 

future petition to annex Hyder. 

DCCED took the position that the LBC could not order that the KGB 
submit a future annexation petition. 

The LBC's direction to the KGB to file a petition to annex Hyder within 
the next five years is not enforceable, so Hyder will remain an enclave 
permanently. 

A.LBC Order 

TI1e LBC stated in Section II of its Statement of Decision that: 

The Commission agrees with DCCED that this standard is satisfied. However, at 
its decisional meeting on the KGB annexation, the Commission expressed 
concern with Hyder's status as an enclave. In approving the KGB annexation, as 
amended, the Commission directed the KGB to file a petition within five years to 
annex the Hyder area. ill tl1at regard, the Commission encourages the KGB to 
work toward developing communication, transportation, and economic ties 
between Hyder and tlle Borough, including working with the State to help 
develop these ties. The Commission noted that this was particularly appropriate 
in view of the federal revenues the Borough will be receiving from the newly 
anoexed area. If such a petition is not filed, the Commission is committed to 
directing DCCED to file such a petition. In that event. DCCED should develop 
a petition in coordination with the DEED and KGB staff. 791 

The "Order oftlle Commission" in tl1e LBC's Statement of Decision states: 

"On tl1e basis set out in Section II of this decision statement, the Commission 
determines that the Petition, as amended to delete the approximately 191-square 

m R.999. 
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mile area of Meyers Chuck and Union Bay, meets all applicable Constitutional, 
statutory, and regulatory standards. for borough annexation and is in the best 
interest of the State. Accordingly, the Petition as amended, is approved.,,792 

The LBC's "direction" is in effect, even though it is not specifically restated in 

the "Order of the Commission," for two reasons. First, the LBC voted to approve the "direction'· 

during both its November 7, 2007 Decisional Meeting and December 4, 2007 Public Meeting t 

approve the Statement of Decision.793 Second, the "direction" is "set out in Section II" and s 

was included in the "Order" as a basis for the LBC' s approval ofthe-KGB's-annexation-petition, -. ------

as amended. 

B. Enforceability 

Alaska Statute 29.06.040(a) provides that the LBC may "impose conditions on th 

proposed [boundary 1 change" and may accept "accept the proposed [boundary 1 change" "as ... 

conditioned. " 

3 AAC 110.410 provided in 2007, in pertinent part, that an annexation petitio 

could be initiated by: "the staff of the commission or a person designated by the commission,,794 

and that: 

The staff of the COIllllliSSlOn or a person designated by the COIllllliSSlOn may 
initiate a petition after the commission had determined that the action proposed 
will promote the standards established under AS 29.05, AS 29.06, and tIlis 
chapter, and the commission has directed the staff or designated person to prepare 
a petition by a motion approved by a majority of the appointed membersllip of tile 
commission.795 

3 AAC 110.410 was amended in 2008 and now provides, in pertinent part, tIlat: 

792 R.1004. 
793 Ir. 26-31, 36 (11/07/07 LBC Decisional Meeting), Ir. 57-59,63,68-70,182-83, (12/04/07 
LBC Public Meeting), R. 999. 
794 3 AAC 1l0.410(a)(3). 
795 3 AAC 1l0.410(d). 
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(a) A petition for a proposed action by the commission under this chapter may be 
initiated by ... 

(3) a person designated by the commission, subject to (d) of this section ... 

(d) A person designated by the commission may initiate a petition if the 
cormmsslOn 

(l) determines that the action proposed will lilcely promote the standards 
6 established under the Constitution of the State of Alaska, AS 29.04, AS 29.05, AS 

29.06, or tins chapter, and is in the best interests of the state; and 
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-(2)-directs~the-designated~person-to~prepare a-petition by amotion approved-by-a 
majority of the appointed membership of the commission.796 

The LBC had tile authority under AS 29.06.040(a) to condition its approval ofth 

KGB's annexation petition on the KGB actually filing a petition to annex Hyder within the 5 

year period. It appears, for the following reasons, that the LBC did not impose such a condition. 

First, the LBC did not expressly state tllat it was doing so. Put another way, the LBC did no 

state or indicate that the annexation would be vacated if the KGB did not petition to annex Hyde 

within the ensuing 5 years. Second, the LBC directed the KGB to subnlit such a petition but did 

not expressly order that it do so. Third, the LBC contemplated that the KGB may not do a 

directed as it also provided tllat it would cause such a petition to be filed if the KGB did not do 

as it directed. Fourth, the apparent purpose of the direction was so to provide tile LBC with th 

opportunity witllin 5 years to talce another look at tile Hyder situation. The LBC found that th 

KGB, as expanded, satisfied the annexation standards. The LBC did not find this would in fac 

change witllin the next 5 years if the KGB did not annex Hyder. The LBC's direction was fo 

the petition to be filed. The LBC did not guarantee that it would be granted. The LBC will hav 

to view the circumstances tllat exist at the time a petition is filed and decide, based on th 
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applicable standards and the evidence then in the record, whether or not to grant the petition. 

Fifth, the LBC's purpose can be achieved if it follows through with its stated intent and exercise 

its authority to direct that a person designated by the LBC prepare and submit such a petition. 797 

The court cannot now void or dissolve the KGB's annexation for 3 reasons. First, 

the reasons stated in the preceding paragraph. Second, asslllling that the LBC' s approval of th 

KGB's annexation petition was conditioned on the KGB submitting a petition to annex Hyde 

within the 5 yeafs; that deadline hasnotron;-The comtwm-n:otspeculate now on what-the KGB --

will or will not do. Third, the LBC has total control over whether such a petition will be filed a 

it can cause a petition to be filed independent of the KGB. It has stated its intent to exercise till 

authority if the KGB does not file a petition. The court cannot presume that the LBC will not ac 

in accordance with its stated intention. 

Village of 

Association. 

A. 

B. 

a. Other Points on Appeal 

The second brief was filed by Naukati West, Inc., POWCAC, the Organize 

Kasaan, the Hollis Community Association, and, the Hydaburg Cooperativ 

These Appellants therein state the following points: 

The LBC acted arbitrarily and capriciously when it failed and refused to 
require the DCCED to submit a Final Report that fully and fairly complied 
with 3 AAC 110.530, thereby denying Appellants due process. 

The LBC acted arbitrarily and capriciously by deviating from its historical 
and regulatory policy by creating the Hyder enclave and retroactively 
applying regulations adopted after the KGB filed its annexation petition to 
support its decision, which denied the Appellants due process. 

'" The 2008 amendments also provide that a REAA may submit a boundary change petition (3 
AAC 1l0.410(a)(5)). 
'" Presumably the "person" would be someone outside DCCED. 
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C. 

D. 

E. 

The LBC denied Appellants and the people in the unorganized borough 
their rights to a fair hearing and to an impartial decision-malcer, thereby 
denying them due process. 

The LBC erred in holding that Article X, § I of the Alaska Constitution 
requires the court to uphold LBC decisions approving annexations 
whenever there is a reasonable basis for the decision. 

Appellants have sought and are entitled to relief consistent with due 
process. 

"Administrative proceedings must comply with due process.,,798 "Due proces 

does not have a precise definition, nor can it be reduced to a mathematical formula. ,,799 I 

requires adequate notice and the opportunity to be heard800 and an impartial decision-malcer. 801 

"Administrative agency personnel are presumed to be honest and impartial until 

party shows actual bias or prejudgment. To show hearing officer bias, a party must show that th 

hearing officer had a predisposition to fmd against a party or that the hearing officer interfere 

with the orderly presentation of evidence.,,802 Also, the presumption can be overcome if a st 

member becomes a "fox-in-the-chicken-coop" for a party and the staff member was able t 

"psychologically or intellectually dominate" the decision-malcers or overbear their wills. 803 

79B State, Department of Natural Resources II. Greenpeace, Inc., 96 P.3d 1056, 1064 (Alask 
2004) (citation omitted). 
799 ld. at 1063 (citation omitted). 
900 ld. at 1064. 
BOl Lundgren Pacific, 603 P.2d at 889; see aiso, Matter of Dobson, 575 P.2d 771, 774 (Alask 
1978). 
'" AT&T Alascom v. Orchitt, 161 PJd 1232, 1246 (Alaska 2007) (fact that a hearing office 
was also an elected officer with the Alaska Chapter of the AFL-CIO did not show bias); see also, 
B/'llner II. Petersen, 944 P.2d 43, 49 (Alaska 1997) (actual bias is required, and is not sho 
merely because the decision-maker had 'a close and supportive working relationship' with th 
persons who made the initial decision that was the subject of the "hearing"). 
B" Amerada Hess Pipeline Corporation II. RegulatolJ' Commission of Alaska, 176 P.3d 667, 
676-77 (Alaska 2008). There is language in Matter of Dobson which references the appearanc 
of impropriety. The Court in Amerada Hess limited Dobson to the proposition that advocates, 
prosecution or defense, must be excluded from the jury room or its functional equivalent. 17 
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There is a presumption of regularity which attaches to administrative agenc 

decision-making. 804 TIns presumption: "protects them against inquiry into how they reach thei 

decisions based on mere suspicion ... However, that presumption may be overcome by a 'stron 

showing of bad faith or improper behavior' that will allow such an inquiry. ,,805 This rule applie 

to the decision-maker's thought processes. It does not apply to their actions. A party must b 

able to inquire into those types of matters to be able to try to overcome the presumption.806 

1. 3 AAC 110.530 

These Appellants claim that DCCED's Final Report did not comply with th 

requirements 00 AAC 110.530(d) and the LBC failed to take appropriate corrective action. 

A. 

They argue that: 

Ms. McPherren did not consider all of the comments submitted on 
DCCED's Preliminary Report. 

I. TIns is evidenced by the fact that she did not identify and address 
each such comment in DCCED's Final Report. 

PJd at 677. See also, Colorado Motor Vehicle Dealer Licellsing Bd. v. Northglellll Dodge, 
IlIc., 972 P.2d 707, 711 (Colo. App. 1998) ("Contrary to Northglenn'S argument, we do no 
agree that evidence of a potential bias on behalf of an agency's staff member alone is sufficien 
to rebut the presumption of board impartiality. Rather, because it is those serving in a quasi 
judicial capacity whose impartiality is at issue, one challenging aboard's decision must establis 
that the staff member's bias had an actual impact on the board's decision. Thus, in the absenc 
of any evidence indicating that a board member acting in a quasi-judicial capacity directed, 
condoned, or had lmowledge of, improper conduct by staff members, the hearing must be held t 
have been conducted impartially"). 
BO< See, Martill Marietta Materials, Illc. v. Dallas COllllty, 675 N.W.2d 544, 554 (Iowa 2004); 
SlIyder v. Jeffersoll COllllty School District R-l, 821 P.2d 840, 842 (Colo. App. 1991), affd 842 
P .2d 624; Browll v. Board of Educatioll, Ullified School District No. 333, Clolld COlillty, 928 
P.2d 57, 69 (Kan. 1996); West v. Oklahoma Resoll/'ces Board, 820 P.2d 454, 457 (Olda. App. 
1991). 
BOS Martill Marietta Materials, Inc., 675 N.W.2d at 554 (quoting Citizens to Preserve Overtoll 
Park, Illc. v. Volpe, 401 U.S. 402, 420 (1971)) (other citations omitted). 
B06 Id. at 554-55. 
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3. 

DCCED's protocol is to identify and discnss each conm1en( in its 
Final Report. 

Ms. McPherren chose not to malce the required effort. 

The LBC should have realized that DCCED's Final Report did not comply 
with 3 AAC 110.S30(d). Bnt the LBC did not require that DCCED 
comply with 3 AAC IIO.S30(d). 

The LBC failed to realize that Mr. Bocld10rst's involvement with the KGB 
annexation petition created the appearance of impropriety. 

The LBC did not consider the request by the City of Craig and POWCAC 
that it require that DCCED retain an independent consultant to prepare a 
new report on the KGB annexation proposal. 

DCCED did not obtain an opinion from the Department of Law before 
reversing its prior position and adopting a new interpretation of Alaska's 
Constitution. 

3 AAC II 0.S30 requires that the anthor of a Final Report engage in some 
analysis of the pertinent issues. Ms. McPherren did not do so. 

A. 3 AAC 110.530 Requirements 

3 AAC 110.S30 provided that: 

(a) The department will investigate and analyze a petition filed with the 
department nuder this chapter, and will submit to the commission a written report 
of its findings and recommendations regarding the petition. 

(b) The department will mail ... 

(c) The petitioner, respondents, and other interested persons may submit, to the 
department, written comments pertaining directly to the draft report and 
recommendations. The written comments must be received by the department in 
a timely manner ... 

(d) The fmal written report and recommendations of the department will include 
due consideration of written comments addressing the draft report and 
recommendations. 

3 AAC 11 0.S30 requires that the author of a DCCED final report give "du 

consideration" to the written comments pertaining directly to DCCED's prelinllnary report an 
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require that a DCCED final report must necessarily specifically address each such comment. 3 

ACC 110.530 does not necessarily require that a DCCED final report identify or synopsize each 

such comment. 

B. 3 AAC 110.530 Compliance 

DCCED considered all of the comments it received on its Preliminary Report in 

preparing its Final Report. Ms. McPherren wrote the Final Report on the KGB's annexation 

petition. She stated therein that she had considered all of the comments DCCED had received 0 

the Preliminary Report. S07 She listed the comments and attached them as an Appendix. sos 

stated at the outset of the November 6, 2007 LBC Public Hearing that she had done SO.S09 

testified during the October 2008 evidentiary hearing that she had considered all of said 

comments. SIO 

Ms. McPherren, in preparing DCCED's Final Report, gave "due" consideratio 

to all of the comments DCCED received concerning the substance of its Preliminary Report. Sh 

considered all of the comments, as noted above. She read the entire record, researched NFR's, 

researched other issues, and did "an intensive amount ofwork."Sl1 She noted that, for the mos 

part, the comments reiterated points made in the comments submitted earlier in response to th 

KGB's annexation proposal.812 She noted that DCCED had addressed those comments in th 

007 R. 740-41, 911-12. 
B08 R. 739. 
B09 Tr. 12. 
"0 Tr. 184-92, 204-09. The court found her testimony credible. She also testified credibly tha 
she did not feel the need to ask Chair Ketchunl for additional time to complete the Final Report. 
Bll Tr. 184-92. (Ms. McPherren's October 2008 Evidentiary Hearing testimony). The co 
found her testimony credible. 
Bl2 R.740. 
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Preliminary Report. 813 She incorporated the Preliminary Report by reference. 8J4 She noted tha 

the KGB's Reply Briefhad "cogently responded" to the same.8J5 She correctly stated that 3 AA 

110.530 did not require tllat DCCED summarize and comment on every comment.8i6 She noted 

that she did not do so due to her worldoad.8J7 But she stated in the Final ReportS J 8 an 

testified8J9 during the October 2008 Evidentiary Hearing that her worldoad did not preven 

DCCED from fulfilling its obligations with respect to tlle Final Report. She testified during th 

October 2008 Evidentiary Hearing tlmt she addressed the comments that presented the majo 

issues.82o She did address the Hyder situation,82J Wrangell's claims concerning Meyer 

813 R. 740. The court notes that a substantial portion of tlle City of Craig and POWCAC' 
comments focus on the LBC's 1999 decision on the KGB's prior annexation petition and the' 
disagreement with DCCED' s interpretation of the Alaska Constitution. Ms. McPherren coul 
reasonably conclude that the discussion of these issues in DCCED's Preliminary Repo 
sufficiently addressed said comments. DCCED therein explained the basis for its Constitution 
interpretation and addressed the related portions of the 1999 LBC Statement of Decision. 
814 R. 738. 
815 R. 741. She testified during the October 2008 Evidentiary Hearing that she was her 
referencing the brief the KGB filed in response to the comments on its annexation proposal. Tr. 
228-30. These Appellants claim that she could not rely on tllls brief as it was filed before th 
Preliminary Report was issued. The Reply Brief was filed before the Prelinlinary Report wa 
issued. But Ms. McPherren could still reference and rely on the Reply Brief due to fue sinlilari 
between the comments DCCED had received on its Preliminary Report and fue comments tha 
were submitted in response to fue KGB's annexation proposal. 
816 R. 741. 
817 R. 741. Ms. McPherren attached Appendix D which outlined DCCED's worldoad during fu 
pendency of the KGB annexation petition. Her October 2008 hearing testimony reflects tlmt th 
"Comprehensive Revisions to LBC Regulations and Bylaws" referenced Appendix D is what sh 
was working on in addition to the Final Report. Tr. 172-73, 179-84. The references to otlle 
work are apparently included to show why she could not receive assistance in this regard from 
other DCCED. At that point, tlle other staff consisted of Ms. Atldnson as Mr. Boclmorst had 
recused himself. 
alB R.741. 
819 Tr. 184-92, 204-09. The court found her testimony credible. 
820 Tr. 204-09. The court found her testimony credible. 
821 R. 740. 
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Chuck,B22 the Meyers Chuck situation as compared to Hyder's circumstances,B23 NFR's,B24 an 

rvrrc's concerns. B25 

Ms. McPhen'en's treatment of the comments in the Final Report is consistent wi 

DCCED's practices. She so testified during the October 2008 evidentiary hearing. B26 He 

testimony is consistent with the 1998 Prelinnnary Report on the KGB's prior annexation petitio 

wherein it was stated: 

"TIns report is preliminary iilthe· sense that it is issued as a draft for public review 
and comment . . . The law requires . . . issue a final report after considering 
written comments on tIns draft report. Often ... preliminary reports to the 
[LBC] become final without modification. If such occurs in tlns instance. it 
will be announced bv letter tlmt will serve to meet the reguirement for a final 
report. If circumstances warrant otherwise. DCRA will publish a separate fmal 
report. ,,827 

These Appellants have not shown tllat the manner in wmch she addressed the comments in tll 

Final Report violated some DCCED protocol. B28 

Ms. McPherren did not comment in the Final Report on the City of Craig an 

POWCAC's allegations that: Mr. Bockhorst had a "substantial conflict of interest;" tllls conflic 

822 R. 742-45. 
823 R.746. 
'" R. 751. Here Ms. McPherren noted tlmt she was specifically responding to the comment 
submitted by the City of Craig and POWCAC. She noted that the grounds for their request tha 
the LBC reject tlle KGB's annexation petition were addressed in the Preliminary Report and th 
KGB's Reply Brief. Said grounds include tlleir claims concerning the 1999 LBC decision, thei 
constitutional arguments, and, most of their NFR arguments. R. 693-719. 
!!25 R.755. 
82' Tr. 184-92,204-09,234-37. The court found her testiroony credible. 
827 R. 1034. The court notes that the primary autll0r of tlns Prelinllnary Report was Mr. 
Bockhorst and that the record reflects that at that point he had worked as staff for the LBC fo 
some 18 years. Tr. 324-32 (October 2008 Evidentiary Hearing). The court found Mr. 
Bockhorst's testimony on tlns point credible. 
B2B The fact that DCCED has summarized and responded to individual comments in some otlle 
prelinllnary and/or fmal reports does not prove the existence of such a protocol or that Ms. 
McPherren's handling of the comments was somehow improper. 

MEMORANDUM AND ORDER 
City of Craig et al. v. LBC and KGB, Case No. lKE-08-04 CI 
Page 271 of305 Alaska Court System 



1 of interest caused him to recommend that the LBC reverse its historical 'policy on enclaves, 

2 thereby permitting the KGB to receive an additional $1.2 million annually; an appearance of 

3 
impropriety exists because Mr. BocId10rst authored the 1998 Preliminary and Final Reports, 

4 
which recommended the LBC deny an identical KGB annexation petition, and the 200 

5 
Preliminary Report recommending LBC approval, and he prepared the Preliminary Report whil 

6 

he was seeking employment as the KGB Borough Manager;829 and, the LBC has two choices 
7 

reject DCCED's recommendations and deny the KGB's petition because that would be th 
8 

9 
factually and legally correct thing to do or remove the Preliminary Report and retain an 

10 independent consultant to prepare a new preliminary report. She did not discuss these comment 

II with anyone. 830 

12 Ms. McPherren did give said comments "due" consideration. She did conside 

13 them, as noted above. She did not think the Final Report was the proper "venue" to respond to 

14 these comments. Her view was reasonable for three reasons. First, she reasonably believed tha 

15 there was no actual conflict of interest or bias on the part of Mr. BocIchorst. It was he 

16 
understanding that he had recused himself from the KGB matter after the Preliminary Report ha 

17 
been published and as soon as he was aware the KGB was seeking applicants for its Borough 

18 
Manager position.83l Second, the commentators had requested that the LBC either reject th 

19 

KGB petition because that would be the correct thing to do factually and legally or remove th 
20 

21 
Preliminary Report and retain an independent consultant to prepare a new report. She did giv 

22 
due consideration to the fIrst request inasmuch as it relates to the merits of the KGB's petitio 

23 per the discussion above. She reasonably concluded that the second request, and the related bias, 

24 

25 B29 I-Ience the judge's law clerk analogy in the comment. 
B30 Tr. 194-198 (October 2008 Evidentiary Hearing). 
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1 conflict of interest, and appearance of impropriety concerns were directed to the LBC and sh 

2 lmew each Conm1issioner had been provided with a copy of the comment. Third, in any event, 

3 
as discussed above, she was not required by 3 AAC 11 0.530 to address these comments in th 

4 
Final Report. 

5 

C.LBC 
6 

These Appellants present four arguments concerning the LBC. First, the LBC 
7 

erred by not requiring that DCCED submit a Final Report that complied with 3 AAC 110.530. 
8 

9 
Second, the LBC failed to realize that Mr. Bockhorst's situation created the appearance 0 

10 impropriety. Third, the LBC did not consider the request by the City of Craig and POWCA 

11 that it remove the Preliminary Report and retain an independent consultant to prepare a ne 

12 report. Fourth, the LBC did not solicit a legal opinion from the Attorney General's 

l3 concerning the LBC' s interpretation of Alaska's Constitution. 

14 1. 3 AAC 110.530 

15 The LBC did not err by failing to realize that DCCED' s Final Report on th 

16 
KGB's 2007 annexation petition did not comply with 3 AAC 110.530 because, as explained 

17 
above, DCCED's Final Report did comply with 3 AAC 110.530. 

18 
3 AAC 110.530 requires due consideration of the co=ents. It does no 

19 

necessarily require analysis of the same in the Final Report. "Due consideration" may requir 
20 

21 
that material issues raised in co=ents be addressed in a Final Report if not adequatel 

22 
addressed in the Preliminary Report. Ms. McPherren, as noted above, satisfied the "du 

23 consideration" requirement. 

24 

25 

B3l Tr. 174-79 (August 2008 Evidentiary Hearing). The court found her testimony credible. 
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2. Appearance of ImproprietylIndependent Consultant 

The City of Craig and POWP AC had some cause for concern at the time the 

submitted their September 4, 2007 comment. They knew that: Mr. Bocldlorst had written th 

1998 reports recommending that the LBC reject the KGB's 1998 annexation petition; he had 

written the 2007 Prelin1inary Report recommending the LBC approve the KGB's similar 200 

annexation petition; and, Mr. Bockhorst had recently applied for the KGB's vacant Borough 

Manager position. And neither DCCED nor the LBC had publicly announced that Mr. 

BocldlOrst had recused himself from further involvement with the KGB petition. 

To assess the LBC's understanding of Mr. Bockhorst's situation and its respons 

to the City of Craig and POWCAC's related comments it is necessary to review what ha 

actually happened with respect to Mr. Bockhorst and the KGB Borough Manager position; wha 

the LBC lmew; and, what the LBC did. 

Mr. Eckert submitted his resignation in a letter dated June 15,2007.832 The KG 

Borough Assembly accepted Mr. Eckert's resignation during a June 25, 2007 special meeting. B33 

Mr. Bockhorst had completed DCCED's Prelinlinary Report by June 30, 2007.834 DCCE 

published the report on July 13,2007.835 DCCED's work on the KGB petition was then on hold 

pending the September 4, 2007 comment deadline. 836 

'" R. 13 46-47. 
93J R. 1348. 
B34 R. 426. The Preliminary Report is dated June 30, 2007. This is consistent with the Mr. 
BocldlorSt'S testimony during the October 2008 Evidentiary Hearing (Tr. 400-06). And wit! 
Chair Ketchum's testimony during that hearing t!mt he had checked Mr. Bockhorst's compute 
and saw no activity related to the KGB petition after mid-June 2007. Tr. 53-57. The court found 
Mr. BocldlorSt and Chair Ketchum's testimony credible. 
'" Tr. 468-70 (Jennie Starkey's October 2008 Evidentiary Hearing testimony). Ms. Starkey also 
testified that it usually takes between a couple of weeks and a month and a half for her to prepar 
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Mr. Bockhorst did have a conflict of interest with respect to the KGB armexatio 

petition once he became aware that the KGB was soliciting applications for its Borough Manage 

position and that he had an interest in applying for the position. This occurred on July 31, 

2007.837 

1. 

The following then happened: 

Mr. Boddlorst took a call the morning of July 31, 2007 from Carol Brown 
of the Meyers Chuck Community Association. She sought technical 
assistance. He did not mention-the KGB Borough Manager's JlOsition. 
She asked about Meyers Chuck also being an enclave. He told her that he 
did not think the LBC would approve it but he would have to consider it if 
she made an equal or stronger case than that for Hyder. He told her 
generally about the process, procedures, and standards. She asked who 
she could contact for technical assistance. He told her that he had just 
provided her with technical assistance. He did not discourage her from 

a fmished report for publication once she has received it from the person who wrote it. The co 
found her testimony credible. 
S36 Tr. 388-400 (Mr. Bockhorst's October 2008 Evidentiary Hearing testimony). The co 
found his testimony credible. 
B31 R. 1416, 1266-71, Tr. 271-77 (Mr. Davis's October 2008 Evidentiary Hearing testimony), Tr. 
388-400 (Mr. Bodmorst's October 2008 Evidentiary Hearing testimony). Mr. Bocldlorst als 
testified that he thinks he learned about the vacancy on the AML website. This is consistent witl 
the KGB's evidence in the record concerning when and where it advertised the position. Th 
court found Mr. Davis and Mr. Bocldlorst's testimony to be credible. Mr. Boddlorst als 
testified that he: dealt witll Mr. Hill, not Mr. Eckert, on the KGB petition; he does not recall 
when he found out that Mr. Eckert had resigned, it was not a significant matter to him at th 
time; and, he knows now that there was an article in the Ketchikan Daily News on June 26, 200 
about the resignation. Tr. 388-400. The comi found this testimony credible. The court note 
that tile record simply does not support these Appellants' insinuation that Mr. BocldlOrst learned 
of tile KGB position vacancy and then attempted to curry favor with a prospective employer by 
favoring the KGB in the Prelinlinary Report. It is evident, as discussed below, that th 
Preliminary Report is based on his actual professional opinion, tllat opinion pre-dates the KGB' 
filing of its armexation petition, he had discussed tius professional opinion of tile KGB petitio 
with then Director Black in March 2007, and Ius work on tile Prelinlinary Report was at leas 
substantially completed, if not totally completed, by the time tlmt Mr. Eckert resigned and tha 
information becanle public. 
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2. 

3. 

4. 

5. 

6. 

trying to malce the case for Meyers Chuck being an enclave. They spoke 
for some 24 minutes. 838 

Mr. Bockhorst reflected on his conversation with Ms. Brown and decided 
he did not want to be in the position of taking such telephone calls while 
contemplating applying for the KGB Borough Manager position.839 

Later on July 31, 2007 he spoke with his Ethics Supervisor, Mr. Davis and 
the State Ethics Attorney, Ms. Bockman. 840 Ms. Bockman advised him to 
malce a formal disclosure to Mr. Davis and to refrain from talcing any 
action on the KGB petition until Mr. Davis made his ethics 
deteIDlination841 Mr. Davis also told him to talce no action on the KGB 
petition pending his ethicsdetennination. 842 

Mr. Bocld1Drst informed then Director Black of the situation on July 31, 
2007. 843 Director Black made the decision to reassign the KGB petition to 
Ms. McPherren. 844 

Mr. Bockhorst informed Director Jollie of his recusal on Augnst 1, 2007, 
and that if she had questions or concerns about the KGB petition she 
would have to spealc with Ms. McPherren as he no longer had anything to 
d ·th 't 845 OWl 1. 

Mr. Bockhorst submitted a formal Request for Ethics Determination to 
Mr. Davis on August 1,2007.846 

B3B Tr. 241-55 (Ms. Brown's October 2008 Evidentiary Hearing testimony). Tr. 388-400 (Mr. 
Bockhorst's October 2008 Evidentiary Hearing testimony). The court found Ms. Brown and Mr. 
Bockhorst's testimony to be credible. 
'" Tr. 388-400 (Mr. Bocld1Drst's October 2008 Evidentiary Hearing testimony). The co 
found Mr. Bocldlorst's testimony to be credible. 
'" R. 1416, Tr. 271-77 (Mr. Davis's October 2008 Evidentiary Hearing testimony), Tr. 388-40 
(Mr. Bockhorst's October 2008 Evidentiary Hearing testimony). The court found Mr. Davis an 
Mr. Bockhorst's testimony to be credible. 
au R. 1416. Tr. 271-86 (Mr. Davis's October 2008 Evidentiary Hearing testimony). The co 
fmmd his testimony credible. 
'" Tr. 286-93 (Mr. Davis's October 2008 Evidentiary Hearing testimony). The court found hi 
testimony credible. 
'" Tr. 437 (Mr. BocldlOrst's October 2008 Evidentiary Hearing testimony). Mr. Bockhorst also 
informed the Deputy Commissioner. The court found his testimony credible. 
'" Tr. 437 (Mr. BocldlOrst's October 2008 Evidentiary Hearing testimony). TIle court found hi 
testimony credible. 
"5 Tr. 125-31 (Director Jollie's October 2008 Evidentiary Hearing testimony). She also 
testified that this was her first day as Director. The court found her testimony credible. 
'" R. 1266-71. 
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S. 

9. 

10. 

Mr. Bockhorst informed Chair Ketchum of his situation and his recusal on 
July 31 or August 1,2007.847 

Mr. Boc1dlOrst told Ms. McPherren on August 1, 2007 that he had recused 
himself and that the KGB petition had been reassigned to her. B4B Ihey did 
not discuss the merits of the KGB petition.849 He did tell her she needed 
to follow up with Mr. Jeans ofDEED.85o She immediately began work on 
the KGB petition. B51 She worked independently.852 She only discussed 
the petition with Ms. Atkinson. B53 

Mr. Davis requested and received a confidential advisory opinion on the 
matter from the Department of Law. 854 He informed Mr. Bockhorst 
dlITing the week of September 4, 2007 that his ethics deterrninationwas 
that Mr. Bockhorst should continue to recuse himself from the KGB and 
W II .. 855 range petItlOns. 

Mr. Boc1dlorSt took no action on the KGB petition after July 31, 2009. 856 

'" II. 400-06 (Mr. Boc1dl0rst's October 200S Evidentiary Hearing testimony), II. 23, 27 (ChaiI 
Ketchum's October 200S Evidentiary Hearing testimony). The court found Mr. Bockhorst an 
Chair Ketchum's testimony credible. 
'" Ir. 172-73 (Ms. McPherren's October 200S Evidentiary Hearing testimony). The co 
found Ms. McPherren's testimony credible. 
B49 Ir. 174-79 (Ms. McPherren's October 200S Evidentiary Hearing testimony). Ihe co 
found Ms. McPherren's testimony credible. 
B50 Ir. 174-79 (Ms. McPherren's October 200S Evidentiary Hearing testimony). 
found Ms. McPherren's testimony credible. 
B51 Ir. 179-S4 (Ms. McPherren's October 200S Evidentiary Hearing testimony). The co 
found Ms. McPherren's testimony credible. R. 593-601 (Sl2107letter to Mr. Jeans of DEED), R. 
1295 (S/3/07 e-mail to Mr. BocldlOrst -forwarding draft (apparently of a portion of the Final 
Report) concerning Mr. Bockhorst's conversation the prior week with Mr. Jeans), R. 1294, R. 
1493. 
BS2 II. 172-73, 179-S4. (Ms. McPherren's October 200S Evidentiary Hearing testimony). Ih 
court found Ms. McPherren's testimony credible. 
B53 Ir. 179-S4. (Ms. McPherren's October 200S Evidentiary Hearing testimony). Ihe co 
found Ms. McPherren's testimony credible. 
B54 R. 1417-1S. 
a55 R. 1417-1S, Ir. 1293-1301 (Mr. Davis' October 200S Evidentiary Hearing testimony). 
record reflects that Mr. Bockhorst had not been involved in the preparation of DCCED' 
Preliminary Report on the Wrangell incorporation petition. R. 1267-71. And that Mr. Bockhors 
had also recused himself from the Wrangell petition. Ir. 306-0S (Mr. Davis's October 2008 
Evidentiary Hearing testimony). 
a56 R. 1416, 1266-71, Ir. 400-06 (Mr. Bockhorst's October 2008 Evidentiary Hearin 
testimony), Ir. 179-92. (Ms. McPherren's October 2008 Evidentiary Hearing testimony), Ir. 
37-38, 53-57(Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court find 
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The City of Craig and the Craig Community Association requested in thei 

comment that the LBC "carefully scrutinize" the situation. They did not request a fonnal 

investigation. They did not request that the LBC involve the Attorney General's Office or any 

other office, department, agency, or entity. 

The LBC Commissioners received the City of Craig and POWCAC' 

comment.857 Chair Ketchum, as noted above, was already aware that Mr. Bockhorst had recuse 

himself the day he became aware that the KGB was solicitmg applicants for its Borough 

Manager position, and he was aware of when the Preliminary Report had been completed. B5 

Chair Ketchum checked Mr. Bockhorst's computer to malce sure that he had not done any KGB 

related work since he was to have recused himself. B59 He found that the last time that Mr. 

Bockhorst had accessed anything on the KGB petition was mid_June. B6D Chair Ketchum is 

the testinl0ny of Mr. BocldlorSt, Ms. McPherren, and Chair Ketchum to be credible. There i 
evidence in the record that Ms. McPherren e-mailed Mr. Boclmorst to ask if a draft section w 
consistent with his prior contact with Mr. Jeans, Mr. Boc!morst was copied with a couple of e 
mails, and that Ms. McPherren asked him for the list of DCCED activities and he had complied. 
In the court's view none of these communications reflect that he had any actual continuin 
involvement with the KGB petition. The court found credible the related testimony provided by 
Ms. McPherren (Tr. 184-92,200-04), Ms. Starkey (Tr. 470-72), and Mr. Boc!dlorSt (Tr. 414-425) 
during the October 2008 Evidentiary Hearing. The court also notes that it ordered that Appellant 
have broad access to such communications and apparently what was added to the record (and 
referenced herein) was all that was discovered. 
'" Tr. 214-15 (Ms. McPherren's October 2008 Evidentiary Hearing testimony). Tr. 47-50, 53 
57 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found Ms. 
McPherren and Chair Ketchum's testimony credible. 
as, The Preliminary Report was in the LBC record at that point. It is dated June 30, 2007. And 
it is implicit in his testimony concerning his examination of Mr. Boc!morst's computer. 
959 Tr. 53-57. (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The COUlt fmm 
his testimony credible. 
'50 Tr. 53-57. (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found 
his testimony credible. 
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retired University of Alaska computer science professor. 861 He concluded that there was n 

actual conflict of interest. 862 

The City of Craig and Craig Community Association, in their October 19, 200 

letter863 to Governor Palin, asserted that: the KGB had announced its Borough Manager vacanc 

before Mr. Bocld10rst had submitted the Preliminary Report on the KGB annexation petition; an 

in the Prelin1inary Report he had completely reversed "his" 1998 recommendation on the KGB' 

prior annexation petition. They expressed concern over the appearance of impropriety and 

apparent conflict of interest. They requested that the Governor: direct the LBC to cancel th 

November 6, 2007 Public Hearing on the KGB petition and the November 7, 2007 Decisional 

Meeting; and, that she direct the Attorney General to conduct a full investigation of the conflic 

of interest situation. 

The Governor's Office forwarded the City of Craig and Craig Communi 

Association's letter to Director Jollie and instructed her to prepare a response. She routinel 

received such letters through the Governor's Office. She asked Mr. Bockhorst when he had 

worked on the Prelin1inary Report and when he had applied for the KGB position. She obtaine 

information from Ms. McPherren. She did not find anything that supported the allegations. Sh 

did not find anything that would be grounds for an ethics investigation or an investigation by th 

an Tr. 32, 53-57, 66. (Chair Ketchum's October 2008 Evidentiary Hearing testimony). Th 
court found his testimony credible. 
"2 Tr. 53-57. (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found 
his testimony credible. 
"3 R. 1259-61. 
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Attomey General's Office. She then prepared the October 31,2007 letter to the City of Crai 

and Craig Community Association. 864 

Director Jollie stated in her October 31, 2007letter865 that: she was responding t 

their October 19, 2007 letter to the Govemor; she had carefully reviewed DCRA's records to se 

if there was any support for their allegations; Mr. Bockhorst did not completely reverse his86 

recommendation, the policy underlying the 1998 reports was set by the prior administration, Mr. 

Bocldlorst addressed this at fu. 67 of the Preliminary Report, and the new petition is materially 

different from the old petition because it includes Meyers Chuck and the Hyder enclave ha 

different boundaries, and Exhibit K to the petition provides a thorough discussion of th 

justification for the enclave; Mr. BocldlOrst began his analysis of the KGB petition on March 26, 

2007, he discussed policy aspects with the former Director that date; Mr. Bocldlorst completed 

his work on the Preliminary Report on June 28, 2007 and it was forwarded to the DC 

publications technician; the KGB announced the position vacancy on July 29, 2007; Mr. 

BocldlOrst disclosed his interest in applying for the position in an August 1, 2007 memorandum 

to his Ethics Supervisor in accordance with the Executive Branch Ethics Act; Mr. BocldlOrs 

advised in the memorandum that he had learned of the position vacancy on July 31, 2007; Mr. 

BocldlOrst recused 11in1se1f in the memorandum and the KGB petition was reassigned to Ms. 

664 Tr. 139-54 (Director Jollie's October 2008 Evidentiary Hearing testinlony). The court found 
Director Jollie's testinlony credible. 
B65 R. 1262-64. 
'" The record clearly reflects that the 1998 Preliminary Report and Final Report on the KGB' 
1998 annexation petition did not reflect Mr. Bockhorst's professional views with respect to th 
basis for DCRA's recommendations that the LBC deny the KGB's petition. This is evident from 
the multiple references to "DCRA policymalcers" in those reports. The court's conclusion is also 
supported by Mr. Cotton's testimony during the October 2008 Evidentiary Hearing. Tr. 446-63. 
and Mr. Bocldlorst's October 2008 Evidentiary Hearing testinlony. Tr. 430-441. The co 
found Mr. Cotton and Mr. Bocldlorst's testimony credible. 
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McPhenen; Ms. McPhenen independently prepared the Final Report on the KGB petition; and. 

she found no basis to support or recommend that the LBC cancel or postpone the upcomin 

hearings and no reason to support their request for an official investigation into a conflict 0 

interest claim against Mr. BocldlorSt. 

Director Jollie showed Chair Ketchum the City of Craig and Craig Communi 

Association's October 19, 2007 letter to Governor Palin.867 He saw Director Jollie's October 31. 

2007 letter before the November 6,2007 LBC Public Hearing.868 He concuned with he 

letter. 869 He did not tillnk that the Governor had the authority to cancel a LBC hearing and, aftel 

reading the letter, he did not give any consideration to canceling the meeting so that a conflict of 

interest investigation could take place.87o He thought that tills issue would be addressed at th 

hearing. 871 

Chair Ketchum did not discuss the City of Craig and POWCAC's September 4, 

2007 comment with the other Commissioners.B72 He apparently did not discuss the October 19. 

867 Tr. 64-73 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found 
his testimony credible. 
'" Tr. 64-73 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). TIle court foun 
his testimony credible. 
869 Tr. 64-73 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found 
his testimony credible. 
870 Tr. 64-73 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). TIle court found 
his testinlony credible. 
671 Tr. 64-73 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found 
his testimony credible. 
B72 Tr. 59-63 (Chair Ketchunl's October 2008 Evidentiary Hearing testimony). The court found 
his testimony credible. 
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2007 or October 31, 2007 letters with the other Commissioners. The other Commissioners had 

copies of the September 4, 2007 commentS73 and Director Jollie's October 31,2007 letter. 874 

Chair Ketchl1l11 presided over the November 6, 2007 LBC Public Hearing. Ne 

the outset Mr. Eckert mentioned the controversy concerning Mr. Bocld10rst in his testimony.875 

Chair Ketchum responded: 

"Thank you. And I have concern with your comments on the problem with the 
former employee, the local - actually not the Local Boundary Commission but of 
the Department of C()mmerce and ol1e of our sfaff members. We have 
investigated tlus one here quite extensively. We do have some very precise dates 
on when things happened, and tl1ey are way out of bounds in relationship to the 
petition. We also recognize that the petition was reviewed by - ilie fmal petition 
was completed by Jearme McPherren, and she also reviewed ilie preliminary 
petition tl1at Mr. Bockhorst had written way back in early June, and most of it 
back even before that. And she reviewed that quite extensively, and concurred 
with everything that he had in there, and I will assure you we are quite prepared to 
defend anything tl1at Mr. Boclmorst has done. And I will also assure you that 
there would be absolutely no difference had even written the petition and iliat was 
(indiscernible) for. There would be zero difference because he actually performed 
exactly what ilie law and what was required of him by myself, by ilie Department, 
et cetera, and so - everybody tlmt's associated. He did not put any of Ius own 
personal opinions on iliere, or anytinng of that nature. And I Imow tl1at he had no 
intention of - when I started in tllls job - no intention of moving into the Borough 
management job here, because he made me pronlise way back in early July to not 
quit the Commission, because he didn't want to train anoilier person come 
January. So I do Imow that his intention at that time was not to leave and to start 
- to come into tlns job. But thank you, anyway. We appreciate your 
comments."S76 

B7J Tr. 214-15 (Ms. McPherren's October 2008 Evidentiary Hearing testimony). Tr. 47-50, 53 
57 (Chair Ketchum's October 2008 Evidentiary Hearing testimony). The court found Ms. 
McPherren and Chair Ketchum's testimony credible. 
'" R. 1262-64, Tr. 74-79 (Chair Ketchun1's October 2008 Evidentiary Hearing testimony). 
court found Ins testimony credible. 
m Tr.76-77 
B76 Tr. 78-79. Chair Ketchum credibly testified during ilie October 2008 Evidentiary Hearin 
tl1at the "investigation" he was referencing was that done by Director Jollie wInch resulted in he 
October 31, 2007 letter. Tr. 83-84. 
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Four other persons mentioned this matter during the remainder of the LBC Publi 

Hearing. The first was Mr. Blasco, legal counsel for the City of Craig, Craig Communi 

Association, and Meyers Chuck Community Association. He stated that: nobody was claimin 

that there was an ethical violation; they are claiming that there was an apparent conflict oj 

interest; and, it still exists because the LBC is a quasi-judicial body and many of th 

communities in the unorganized borough have asked to include things in the record that may no 

be in the record, DCCED staff has changed its position from 1998· on NFR's and on it 

interpretation of the Alaska Constitution.877 I-Ie did not request an investigation or request tha 

the hearing be canceled or continued. The second was Mr. Brandt-Erichsen, KGB's cDlllsel, 

who testified that DCRA had a political agenda in 1998 and that the Deputy Commissioner, Mr. 

Cotton, had made the policy decision that DCRA would recommend against LBC approval ofth 

KGB's armexation petition.87B The third was the Superintendent of the Annette Island School 

District, Mr. Agenbroad, who opined that there was a very real perception, whether true or not. 

of a conflict of interest and he asked that the LBC cause a related independent investigation.B7 

The fourth was Mr. Bolling, who opined that the 1999 LBC decision had been correct and had n 

cloud of apparent conflict, unlike the cnrrent situation. 8Bo 

None of the other Commissioners mentioned the conflict of interest or apparen 

conflict of interest allegations during the LBC Public Hearing. The matter was not discussed 

during the November 7, 2007 Decisional Meeting. 

877 Tr. 105-06. 
B7B Tr. 163-64. 
B79 Tr. 186-88. 
880 Tr. 206-10. Mr. Brown, in her comment, also noted that she had spoken with Mr. Bockhors 
on July 31,2007 at 9:32 a.m. about the KGB petition. Tr. 219. 
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The Commissioners did state their view on this matter in the LBC' s Statement 0 

Decision, which included the statement that: 

"As a final matter, the Commission will address the allegations regarding DCCED 
Staff in this proceeding, specifically Dan Bockhorst. The Commission [mds no 
basis to support the ethical violations levied against Staff by the City of Craig and 
others. Mr. BrocldlorSt and Ms. McPhenen have consistently perfonned their 
duties as Commission Staff in the most ethical and professional manner possible. 
including in this proceeding. The Commission holds them both in high 
regard. ,,881 

And the LBC appended the following to the Statement of DeCision as Appelldix B: 

"Timeline of Events for Participation of 
DCCED Staff in KGB Annexation Proceeding 

March 26, 2007: Mr. Boclchorst begins his analysis of the Ketchikan 
annexation proposal, at which point he discussed policy 
aspects of the proposal with the fonner Director of 
Community and Regional Affairs (DCRA), Mike Black. 

June 26, 2007: 

Julv 13, 2007: 

Julv 29, 2007: 

August 1, 2007: 

BBl R.I004. 

Mr. BocldlorSt'S work on the 2007 prelinllnary report was 
complete and forwarded to the DCRA publications 
technician for f0l111atting and publication. 

The KGB prelinllnary report was published by DCCED. 

Just over one month after Mr. Bockhorst completed his 
work on the annexation proposal for DCCED's 2007 
prelinllnary report, the KGB first announced that it was 
recruiting for a Borough Manager. 

In accordance With the Executive Branch Ethics Act, Mr. 
Bocldlorst wrote a memorandum to the DCCED Ethics 
Supervisor disclosing an interest in applying for the KGB 
manager position. Mr. Bockhorst stated in his 
memorandum that he first became aware of the recruitment 
for the position on July 31. In his memorandum, he 
recused himself with respect to any and all future dealings 
regarding the Ketchikan annexation proposal. Mr. 
Bockhorst's work regarding the KGB annexation 
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proceeding was immediately reassigned to Jeanne 
McPherren. 

October 15, 2007: Ms. McPherren independently prepared the 2007 final 
report regarding the KGB annexation proposal. "SS2 

1. 

2. 

3. 

4. 

Given the above, the conrt finds that: 

The public could reasonably have perceived that Mr. BocJdlorst's applying 
for the KGB Borough Manager position resulted in his having an actual or 
apparent conflict of interest. 

lvlr. BocJdlorst had completed his work on DCCED's Preliminary Report 
on the KGB's 2007 annexation petition before Mr. Eckert's resignation as 
the KGB Borough Manager was public lmowledge. 

Mr. BocJdlorst became aware that the KGB was soliciting applicants for 
its Borough Manager position after he had completed his work on 
DCCED's Preliminary Report on the KGB's annexation petition. He 
would have had a conflict of interest if he had continued to work on the 
KGB petition when he lmew he was interested in the Bosition. He did not 
do so after he became aware of the KGB solicitation.s 

3 

DCCED's Prelinllnary Report contains Mr. BocJdlorst's actual long­
standing professional views on the issues addressed therein. DCRA' s 
1998 reports on the KGB's prior annexation petition did not set forth his 
personal professional views on the points that DCRA relied upon in 
recommending that the LBC deny that petition. He did not in any way 
tailor the 2007 Prelinlinary Report to curry favor with the KGB. 

8B2 R. 1008. The LBC's decision has now been issued. This letter was not in the LBC's record. 
None of the documents or testimony hereafter referenced in the "Record" portion of this decisio 
were in the LBC's record. 
8S3 He did speak with Ms. Brown by telephone the morning of July 31, 2007. Assuming that Mr. 
Bockhorst had a conflict of interest at that point, his conversation with Ms. Brown constituted 
de minimis act while the conflict existed. He had just learned of the KGB solicitation, he took 
her call because he had been the DCCED staff person assigned to the KGB petition, he provide 
her with technical assistarlCe as required by the LBC's regulations; he did not attempt t 
discourage her; the subj ect she presented involved Meyers Chuck; he realized after her call tha 
he needed to tal(e action to avoid a conflict of interest, he took appropriate action, the Directo 
reassigned the KBG petition to Ms. McPherren that date, and he had no further involvement with 
the KGB petition. He did respond to Ms. McPherren's request for DCCED work loa 
irlformation but he was not knowingly assisting her in her preparation of the Final Report and th 
information he provided had nothing to do with the merits of the KGB's petition. 
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5. Mr. Bockhors( complied with the Executive Branch Ethics Act884
, and 

otherwise proceeded appropriately once he became aware of the KGB 
solicitation for applicants and knew he had an interest in applying. Said 
awareness and interest occurred roughly contemporaneously. He recused 
himself from the KGB annexation petition. Then Director Black 
reassigned the petition to Ms. McPherren. He thereafter did no work on 
the KGB petition and did not attempt to influence Ms. McPherren with 
respect to the same. 

6. Ms. McPherren reviewed the record, conducted related research, and gave 
due consideration to all of the conunents DCCED received on the 
Preliminary Report. She independently prepared DCCED' s Final Report. 
Her wode' and the Final Report complied with the requirements of the 
applicable administrative regulations. 

7. Ms. McPherren worked for DCCED on a contract basis. She worked 
independently. Mr. Bockhorst may technically have been her supervisor. 
The record reflects that his being her supervisor had no affect on her views 
of the KGB petition or her work on the related Final Report. 

8. The LBC (Chair Ketchum) did "carefully scrutinize" the conflict of 
interest allegations per the request stated in the City of Craig and 
POWCAC's September 4, 2007 comment. He had already spoken to Mr. 
BocldlorSt and understood that Mr. Bocld1Drst had completed the 
Prelinlinary Report before he was aware of tlle KGB position solicitation 
and that he had recused himself from the KGB petition. He used his 
computer expertise to check Mr. Bockhorst's computer to confirm that Mr. 
BocldlorSt had not done any KGB related work since finishing the 
Preliminary Report in mid-June 2007. He was aware of Director Jollie's 
investigation and tlle content of her October 31, 2007 letter to the City of 
Craig and tlle Craig Community Association. 

9. Chair Ketchum reasonably concluded that: Mr. Bockhorst had completed 
work on the DCCED's 2007 Preliminary Report on tlle KGB armexation 
petition well before the KGB solicited applications for its Borough 
Manager position; there was no conflict of interest; there was no need for 
an investigation; there was no need to reject the Prelin1inary Report; and, 
there was no need to cancel or postpone tlle LBC's November 6, 2007 
Public Hearing or its November 7, 2007 Decisional Meeting. He also was 
aware tllat the City of Craig and the Craig Community were now aware of 

88-what he (reasonably) understood the facts to be. ' 

AS 39.52.010 et seq. 
And that Mr. Bolling was acting as representative for both the City of Craig and POWCAC. 
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10. The LBC' s handling of the conflict of interest comment during its 
November 6, 2007 Public Hearing was reasonable. 

The LBC was aware that Ms. Jollie's October 31, 2007 letter had aheady 
been sent to the City of Craig and the Craig Commmuty Association, and 
that the City of Craig was one of the entities that had raised the matter in 
the September 4, 2007 comment. B86 

Chair Ketchum stated during the November 6, 2007 LBC Public Hearing 
on the KGB's annexation petition that: Mr. Bockhorst had completed the 
Preliminary Report in June 2007; Mr. Bockhorst had no intention of 
applying for the KGB petition when he spoke with him in July 2007; Ms. 
McPherren prepared tlie Final Report;- she agreed with Mr. Bocld10rst's 
conclusions; and, they had investigated the matter extensively and were 
prepared to defend what Mr. Bocld1orst and Ms. McPherren had done. 

The vast majority of the persons who addressed the LBC thereafter during 
the Public Hearing did not mention this subject. 

Mr. Bolling, speaking of behalf of the City of Craig, only briefly 
mentioned the matter. He did not ask for a further investigation. He did 
not ask that the hearing be continued to a later date. He did not ask the 
LBC to require a new Report or require an independent investigation of 
Mr. Bocld10rst's situation. He did ask the LBC to take the full 90 days to 
decide the KGB petition. 

Mr. Blasco, counsel for the City of Craig (and POWCAC and the Meyers 
Chuck Commuaity Association) told the LBC that nobody was claiming 
that Mr. Boclmorst had committed ethical violations, the concern was that 
there was an apparent conflict of interest, and that it still existed because 
DCCED's staff had changed its position on constitutional matters from 
that espoused by the LBC in its 1999 decision on the prior KGB 
annexation petition, and the staff had changed its position on NFR's. He 
stated that people wanted to lmow why. He did not ask that the hearing be 
continued. He did not request that the LBC order a new Report or require 
an independent investigation of Mr. Boclmorst's situation. 

DCCED explained the basis for its constitutional interpretations in the 
2007 Preliminary Report and Final Report and why they differ from the 
LBC's 1999 position. The LBC clearly disagreed in 1999 with DCRA 
with respect to the latter's view of the importance ofNFR's. This would 
provide an apparent and logical explanation for DCCED's 2007 treatment 
ofNFR's. And DCCED's approach would be consistent with the "stare 

'" And the City of Craig and POWCAC were both being represented by Mr. Bolling. 
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11. 

12. 

13. 

14. 

decisis" principles discussed in the MIIY decision. And DCCED provided 
additional explanation at fu. 67 of the Preliminary Report, which 
explanation was entirely consistent with the text of the 1998 DCRA 
Reports (and the mUltiple references to "DCRA policymalcers"). 

The LBC Commissioners, having reviewed the September 4, 2007 
comment and Director Jollie's October 31, 2007 letter and the DCCED 
Reports, and having heard Chair Ketchum's statement during the 
November 6, 2007 Public Hearing and the related comments, evidently 
individually decided tllat matter did not merit further comment or scrutiny. 

There was no apparent conflict of interest by the time the LBC's 
November 6, 2007 Public Hearil1l?,had concluded. The apparent confliCt 
of interest allegations were based on the timeline concerning the KGB 
Borough Maoager position, the content of DCRA's 1998 Report, the 
LBC's 1999 Statement of Decision, and DCCED's 2007 Reports. The 
City of Craig, POWCAC, aod the Craig Community Association may 
have subjectively believed that there was an apparent conflict of interest, 
but ao objective person who had reviewed the 1998 DCRA Reports, the 
1999 LBC Statement of Decision, the 2007 DCCED Reports; aod attended 
the November 6, 2007 LBC Public Hearing would not have. And tins 
conclusion would find further support if the reasonable person had 
reviewed Director Jollie's October 31, 2007 letter. 

The LBC addressed Mr. Bockhorst's situation in the text of and Appendix 
B to its Statement of Decision. A reasonable person, at tills point and 
having reviewed the above, could not conclude that there was ao apparent 
conflict of interest. 887 

The LBC acted reasonably in not requiring that a new Report be prepared 
by an independent consultant, or anybody else. 

The LBC acted reasonably in not requesting that the Attorney General's 
office conduct an investigation. The City of Craig and POWCAC had 
asked the LBC to closely scrutinize Mr. Bockhorst's situation. They did 
not ask the LBC to make such a request of the Attorney General's Office. 

'" The City of Craig evidently did not believe Director Jollie, as evidenced by Mr. Bolling' 
November 3, 2007 letter which, in part, addressed tins subject. And these Appellants continue t 
subjectively believe that tilere was an apparent, if not actual, conflict of interest. But the City 0 

Craig (and all of tile other Appellants) have now had a full opportunity to obtain tile infonnatio 
they requested in the November 3, 2007 letter, and other pertinent information. Tiley have had 
tile opportunity to present evidence during ao evidentiary hearing and to otilerwise supplemen 
tile record on appeal. And tiley nonetlleless have not been able to factually support tlleir conflic 
of interest related claims. 
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15. 

16. 

Such a request was made in the October 19,2007 letter to Governor Palin, 
but the City of Craig and the Craig Comrmmity Association did not send 
the letter to the LBC or copy the LBC. Chair Ketchum was aware of the 
letter. He and the other Commissioners were aware of Director Jollie's 
October 31, 2007 response. They could reasonably conclude that a 
request for such an investigation was not warranted. 

Though the court has found that there was no actual conflict of interest, 
and that there was no appearance of impropriety or apparent conflict after 
the LBC's November 6, 2007 Public Hearing, it appears that the actual 
decision point on tilis issue is now, with the determination being made by 
the court and on the basis of the entire record. The court fmds that Mr. 
BocldlOrst's situation does not create the appearance of impropriety or an 
actual or apparent conflict of interest. 

These Appellants have not shown that there was a due process violation as 
a result of Mr. Bockhorst's involvement with tile KGB's 2006 armexation 
petition. They have not shown that said involvement is otherwise the 
basis for the court to grant them the relief they seek. 

D. Attornev General Opinion 

DCCED did not request an opinion from the Attorney General's Office wi 

respect to its interpretation of the pertinent provisions of the Alaska Constitution in the 200 

Preliminary and Final Reports. The LBC did not request such an opinion. These facts do no 

warrant the court granting these Appellant's the relief tiley seek for at least four reasons. First, 

neitiler DCCED nor tile LBC are required by statute or regulation to obtain such an opinion. 

Second, these Appellants have not shown that DCCED or the LBC routinely request suc 

opinions. The record reflects that they do not. For example, there is notiling in the record 

concenling tile KGB's 1998 armexation petition that reflects timt DCRA or tile LBC sough suc 

an opinion with respect to the sanle. Tllird, tile Alaska Supreme Court has recoglized tilat non 

lawyers in administrative agencies interpret tile law in tile course of their official duties888 an 

the Court has also recognized tilat tile LBC "has been given a broad power to decide in th 
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unique circumstances presented by each petition whether borough government is appropriate. ,,88 

Fourth, these Appellants have not shown that the lack of Attorney General opinion violated thei 

rights to due process or is otherwise the basis for the court to grant them the relief they seek. 

2. Hyder Enclave 

These Appellants claim that the LBC acted arbitrarily and capriciously 

deviating from it historical and regulatory policy by creating the Hyder enclave and 

retroactively applying regulations adopted after the KGB filed its 2006 annexation petition .. 

order to support its decision, which denied the Appellants due process. 

A. 

B. 

C. 

D. 

E. 

F. 

They argue that: 

DCCED admitted in the Preliminary Report that the LBC has a policy 
against approving borough boundaries that leave enclaves. 

The only prior enclave the LBC has approved was the exclusion of 
Klulcwan from the Haines Borough. 

The public policy rationale for the Klukwan enclave does not exist with 
respect to Hyder. 

The LBC had no justification for departing from its policy against 
enclaves. The LBC improperly focused on the territory proposed for 
annexation into the KGB and not the Hyder area being excluded. The 3 
AAC 110.190 standards were not met. 

The LBC favored the KGB by relying on a version of 3 AAC 110.190 that 
was not in effect when the KGB filed its 2007 annexation petition. TIllS is 
analogous to the Skagway situation in which the Juneau Superior Court 
determined that the LBC had erred by in effect developing and applying 
new regulations after its Public Hearing, without the public having notice 
or an opportunity to be heard. 

The foregoing demonstrates that l1le LBC acted arbitrarily and 
capriciously. 

nan See, Alaska Public IllteJ"est Research Group, 167 PJd at 42. 
aB' Mobil Oil CO/p., 518 P.2d at 99. And the court again notes l1mt the Attorney General' 
Office is defending l1le LBC's interpretations ofl1le Alaska Constitution in this appeal. 
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a. Enclave Policy 

The LBC did have a policy against the creation of enclaves. The policy wa 

embodied in 3 AAC II 0.190(b). 3 AAC 11 O.l90(b) provided: 

Absent a specific and persuasive showing to the contrary, the commission will 
presume that territory . . . that would create enclaves in the annexing borough, 
does not include all land and water necessary to allow for the full development of 
essential borough services on an efiicient, cost-effective level. 

The DCCED properly aclGlowledged tIns in its Prelinllnary Report on the KGB's 2006 

annexation petition.89o 

b. Policy Implementation 

The LBC did not violate its enclave policy with respect to the KGB's 20076 

annexation petition for five reasons. 

First, the LBC891 recognized that the presumption applied and that a "higher level 

of proof' was required. 892 

Second, the LBC did compare the proposed Hyder enclave to the one existin 

enclave, Klukwan. The LBC noted that the public policy issues present for the Klukwan enclav 

did not apply to Hyder. But the LBC also noted facts that reasonably support the conclusion tha 

there was less justification for the Klukwan enclave than for a Hyder enclave.893 

B90 R. 517. 
091 The LBC incorporated DCCED' s analysis of the enclave situation ill its Statement of 
Decision. R. 998. 
'" R.518-19. 
m R.521-23. The LBC noted that: Klukwan is connected by road to Haines; Klukwan is only 
21 miles by road from Haines; most of the students who attend school in Klukwan live in th 
Haines Borough; some students who attend school in Haines live in Klukwan; residents 0 

Klukwan rely on Haines for commercial services, communication services, and for other needs; 
and, in contrast, Hyder's commercial, social, cultural, and economic ties are presently Witll 
Stewart, B.C., not with Ketchikan. 
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Third, to the extent that the LBC focused on the tenitory the KGB proposed t 

annex, the LBC did not err. The preslUnption created in 3 AAC 11 0.190(b) is that an enclaveB94 

would result in the borough, as it existed after annexation, not including "all land and wate 

necessary to allow for the full development of essential borough services on an efficient, cost 

effective level." The "all land and water necessary" requirement in 3 AAC 110.190(b) is read' 

conjunction with 3 AAC 11 0.190(a), which provided that: 

The proposed bOlmdaries of the borough must conforin -gerierally to natura1 
geography, and must include all land and water necessary to provide for the full 
development of essential borough services on an efficient, cost-effective level. In 
this regard, the commission may consider relevant factors, including 

(1) land use and ownership patterns; 

(2) ethnicity and cultmes; 

(3) population density patterns; 

(4) existing and reasonably anticipated transportation patterns and 
facilities; 

(5) natmal geographic features and environmental factors; and 

(6) extraterritorial powers of boroughs. 

Fourth, the LBC reasonably concluded that the exclusion of the 205 square mil 

Hyder area did not result in the proposed boundaries failing to confo= to natural geography 0 

failing to include all land and water necessary to provide for the full development of essential 

borough services on an efficient, cost-effective level.895 The LBC's conclusion was supporte 

'" 3 AAC 110.190(b) uses the word "enclaves". It appears that the presumption would als 
apply to an enclave. The court notes that DCCED and the LBC apparently interpreted th 
regulation in tIns manner and neither the LBC nor the KGB has argued that this provision doe 
not apply to a single enclave situation. 
'" Tr. 518-23. 
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reasonable for the reasons discussed above. 

Fifth, the LBC recognized that the 2007 amendments to 3 AAC 110.190 were no 

in effect when the KGB filed its petition and were not applicable to the petition.89B The LB 

applied 3 AAC II 0.190(b) as written. The LBC did comment that it was notable that the 2007 

revision to 3 AAC 11 0.190(a) had "refined" that regulation by placing "expanded" between "Th 

. proposed" and "boundaries". The LBC's analysis did not rely on the amended v-ersion of 3 AAC 

II 0.190(b). And, in any event, the amendment did refine, but did not materially chang 

subsection (a). The focus was, and continues to be, on whether the territory within the propose 

boundaries "conform generally to natural geography ... and ... include all land and wate 

necessary ... ,,899 

In addition, the LBC addressed the concern that Hyder would remain a permanen 

enclave by directing the KGB to file an annexation petition within five years, encouraging th 

896 Including the evidence referenced above concerning the lack of ties between Hyder and th 
KGB, and the very strong ties between Hyder and Stewart, B.C. And the evidence concernin 
the modification of the Hyder enclave boundaries from the boundaries proposed in 1998. 
897 R. SI8-19. 
m The court has provided related citations to the record above. The citations include - R. 43S-
36, 4S0, SI8-19. 
m So, to the extent the court can rely on the Skagway docunlents Appellants submitted withou 
seeking or obtaining leave of court, this situation differs materially from the Skagway situation. 
The court also notes that these Appellants rely on Mr. Fischer's comments, with respect to th 
KGB's 1998 annexation proposal, that Hyder would become a permanent enclave. Mr. Fische 
apparently is a recognized expert concerning at least the municipal government portions of th 
Alaska Constitution. TIle record reflects that he provided his comments in 1998 after bein 
provided a copy of DCRA' s Prelinlinary Report. He was not asked, by the LBC or Appellants, 
to comment on DCCED' s 2007 Prelinlinary Report. He was not asked to comment on the LBC' 
Statement of Decision (wherein the LBC stated its intent to revisit the Hyder situation in S year 
if the KGB did not file a petition to annex Hyder). The court also notes that the Appellant 
ignore his comments that it would be entirely improper for the LBC consider NFR funding' 
deciding whether or not to approve an annexation petition. 
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KGB to develop ties with Hyder, and committing to causing such a petition to be filed if th 

KGB did not do as directed. 

c. Arbitrarv and Capricious 

Given the above, these Appellants have not shown that the LBC acted arbitrarily 

or capriciously with respect to the Hyder enclave. 

3. Decision-Maker 

These Appellants Claini iliat the LBC denied them, and the people in th 

lmorganized borough, their rights to a fair hearing and to an impartial decision-malcer, thereb 

denying them due process. 

A. 

B. 

They argue that: 

The LBC denied a nearly identical KGB annexation petition in 1999. 
They expected the LBC to likewise deny the KGB's 2006 annexation 
petition. The LBC instead adopted the analysis set forth in the 
Prelinlinary Report on the KGB's 2007 annexation petition. The KGB 
had accepted Mr. Eckert's resignation before the Prelinlinary Report was 
prepared. And Mr. Bockhorst signed a contract to become the KGB 
Manager just days before completion of the Final Report by his 
subordinate. 

The LBC was not impartial because: 

1. 

2. 

3. 

4. 

5. 

It did not require the preparation of a new, independent Report. 

It refused to request an Attorney General's opinion on its 
constitutional analysis. 

It allowed Ms. McPherren to consult with Mr. Bocldlorst on issues 
related to the KGB petition while it was still pending. 

It accepted Ms. McPherren's overwork excuse. 

The Final Report did not address the City of Craig and 
POWCAC's constitutional arguments or their appearance of 
impropriety claims contained in their September 4, 2007 comment. 
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6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

Chair Ketchum stated during the November 6, 2007 LBC Public 
Hearing that the LBC was prepared to defend what Mr. Bocldlorst 
had done. 

Chair Ketchum stated during the November 6, 2007 LBC Public 
Hearing that the (apparent) conflict of interest claims had been 
investigated extensively but all that he had done was check Mr. 
Bocldlorst's computer. 

The LBC refused to consider the request made by some of the 
persons making comments during the November 6, 2007 LBC 
Public Hearing that the LBC take more time to decide whether to 
accept or reject the KGB's annexation petition. 

Chair Ketchum stated that Mr. Bocldlorst did not put his personal 
views in the 2007 Preliminary Report but he could not lmow of 
Mr. Bockhorst's October 2008 Evidentiary Hearing testimony 
during which he explained why the 1998 Reports did not set forth 
his professional view. 

One Commissioner stated during the Decisional Meeting that it 
was a little hard to reconcile DCCED' s recommendation with the 
LBC's 1999 decision. Ms. McPherren admitted during the 
November 7, 2007 LBC Decisional Meeting that there had been no 
changes in applicable statutes or regulations. The LBC deliberated 
for only a little over an hour and did not discuss the constitutional 
issues at all. 

Chair Ketchum stated during the December 4, 2007 Public 
Meeting that the Attorney General's Office had backed up Mr. 
Boclchorst in the past. This shows that he had exalted opinion of 
Mr. Bocldlorst and was biased towards accepting his views. 

Ms. McPherren would not have done anything in the Final Report 
to contradict Mr. Bockhorst's views, even if shown that he was 
wrong. 

They have shown that there was a probability of LBC bias based 
on the totality of the circumstances. 

This situation is analogous to that in Vaska v. State. 
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a. Mr. Bockhorst 

These Appellants' arguments are not persuasive to the extent they are c1aimin 

that their due process rights were violated because Mr. BocldlorSt prepared DCCED's 

Preliminary Report and he signed a contract with the KGB days before DCCED's Final Report 

was completed. Mr. Bocliliorst's work on the Preliminary Report had been completed befor 

KGB accepted Mr. Eckert's resignation.90o He recused himself from the KGB petition and di 

not work on the Final Report or attempt to inl1uerice the contents thereof. 

2007 Prelinlinary Report in an effort to curry favor with the KGB. 

h. LBe Impartialitv 

The court has addressed many of these arguments in the context of other claim 

made by these Appellants and/or all of the Appellants. Per the above discussions, it has not been 

shown that the LBC was biased in favor of the KGB or otherwise not impartial because: the LB 

did not order the preparation of a new Report on the KGB annexation petition by an independen 

consultant; the LBC refused901 to request an Attorney General's opinion on its constitutional 

analysis; the LBC allowed Mr. Bocldlorst to consult with Ms. McPherren on issues related to th 

KGB petition while it was pending, he did not so consult; the LBC accepted Ms. McPherren' 

worldoad excuse in the Final Report; or, the LBC accepted the Final Report even though it di 

not specifically address all of the City of Craig's constitutional arguments and conflict 01 

interest/appearance of inlpropriety allegations. 

SOD The record reflects that Mr. Bocliliorst was not aware of the KGB accepting Mr. Eckert' 
resignation at the time it was publicly announced (June 26, 2007). 
SOl ill addition to the LBC not being required to obtain such an opinion, none of the Appellant 
asked the LBC to do so in their written or verbal comments. 
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Chair Ketchum's "defend" comment during the November 6, 2007 LBC Publi 

Hearing did not show that the LBC was biased in favor of the KGB Of otherwise not impartial. 

He made the statement in the course of advising that the allegations concerning Mr. Bocld10fs 

and the KGB Borough Manager position had been looked in to and been found to be withou 

merit. The allegations had been made in a comment on the Preliminary Report. 

appropriate for the LBC to address the same during its Public Hearing. 

Chair Ketc11U1Il's statement during the Noveniber 6, 200TLBC Public Hearin 

that "we have investigated this one here quite extensively" in reference to the allegation 

concerning Mr. Boclillorst and the KGB Borough Manager position did not show that the LBC 

was biased in favor of the KGB or otherwise not impartial. These Appellants' claim that th 

"investigation" consisted of Chair Ketchum checking Mr. Bockhorst's computer is not accurate. 

Chair Ketchum had spoken with Mr. Boclillorst about the recusal situation and he was aware of 

the content of Director Jollie's October 31,2007 letter. That letter contained the time line h 

also referenced during his statement. 902 

The LBC's decision to proceed with the November 7, 2007 LBC Decisional 

Meeting, despite the requests of some persons during the November 6, 2007 LBC Public I-Iearin 

that it talce up to the full 90 days pern1itted to malce a decision on the KGB's annexation petition, 

did not show that the LBC was biased in favor of the KGB or otherwise not impartial. Th 

902 These Appellants question the thorouglmess of Director Jollie's investigation. But they hav 
not identified what else could or should have been done. The LBC staff consisted of two person 
(Mr. Boclillorst and Ms. Atkinson) and Ms. McPherren operating under contract. Ms. 
McPherren spoke with Mr. Bocld1orst and Ms. McPherren, the two persons who had been 
involved with the KGB petition. She spoke with Chair Ketchum, who told her he had checke 
Mr. Bocld1orst's computer. She reviewed documents related to the 1998 KGB petition. She wa 
aware of what Mr. Bocld10rst had done to comply with the Executive Branch Ethics Act. Sh 
developed a time line which is accurate in all material respects. 
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1 Decisional Meeting had been scheduled for November 7, 2007. The LBC had had the record fo 

2 some time. The testimony and comments presented during the November 6, 2007 Public 

3 
Hearing basically consisted of reiterations of points and positions already expressed and wer 

4 
previously in the record. As Commissioner Chrystal903 noted during the Public Hearing and 

5 

Chair Ketchum904 during the Decisional Meeting, the LBC did not see the KGB petition an 
6 

learn about the various related issues for the first time at the Public Hearing.905 

7 

Chair Ketchum's statement during the November 6, 2007 LBC Public fIearin' 
8 

9 
that Mr. Bocldlorst did not put his personal views in DCCED's Preliminary Report did not sho 

10 
that the LBC was biased in favor of the KGB or otherwise not impaJiial. Chair Ketchum mad 

11 this statement in the context of responding to the allegation that Mr. Bockhorst had tailored 

12 DCCED's Preliminary Report to benefit the KGB in order to improve his chances of being hired 

13 as the KGB Borough Manager. This statement was immediately followed by a statemen 

14 concerning the pertinent time line.906 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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903 Tr. 192-93 (November 6, 2007 LBC Public Hearing). 
904 Tr. 38-39 (November 7,2007 LBC Decisional Meeting). 
905 The LBC proceeding differs from a jury or court trial in this very importaIlt respect. Most 0 

the record in all LBC proceeding has been developed before the Public Hearing. The petitione 
aIld respondent have already submitted briefs aIld supporting evidence. DCCED has issued tw 
reports. Related comments have been submitted. Another significaIlt difference is that th 
LBe's deliberations are public. 
906 Tr. 78-79 (November 6, 2007 LBC Public Hearing). The court also notes that Chai 
Ketchum had seen Director Jollie's October 31, 2007 letter to the City of Craig and the Crai 
Community Association. Director Jollie therein addresses the allegation that DCCED' s 200 
Preliminary Report evidenced a complete reversal by Mr. Bockhorst of his interpretation of th 
pertinent constitutional provisions. Likewise, Chair Ketchum's comment about Mr. Boclrnorst' 
abilities during the December 4, 2007 Public Meeting (Tr. 21) that he was bringing expertise aIld 
talent to the KGB does not demonstrate that the LBC had some exalted view of Mr. BocldlorS 
that tainted their decision-making. Chair Ketchum made the comment in the context 0 

discussing adding the direction that the KGB petition to annex Hyder within the next 5 years 0 

the LBC would address the matter itself. It is noteworthy that said provision is not somethin 
Mr. Boclrnorst had recommended aIld was contrary to his stated position on what should trigge 
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The LBC's deliberations on the KGB's annexation petition during the Novembe 

7, 2007 Decisional Meeting did not show that the LBC was biased in favor of the KGB 0 

otherwise not impartial. The LBC record reflects that: the LBC had not made up its mind90
? 0 

the KGB petition before the Meeting; the Commissioners addressed what they believed to be th 

salient issues; they rejected DCCED's recommendation908 concerning Meyers Chuck; there wa 

a motion909 to amend the KGB's petition to include Hyder, the motion failed910 on a 2-2 vote; th 

Commissioners approved the KGB petition only after adding the five year911 provision; and,th-

Commissioners addressed the applicable annexation standards.912 The fact that they did no 

Hyder being annexed by the KGB. And, again, the LBC rejected DCCED's position, as state 
by Mr. Bocldlorst in the Prelinlinary Report, that Meyers Chuck be in the KGB. And Ch . 
Ketchum, the person making these positive statements about Mr. Bockhorst, also voted to amend 
the KGB petition to include Hyder - a position directly contrary to that stated by Mr. Boclrnors 
in DCCED' s Prelinlinary Report. 
907 Tr. 289 (November 6, 2007 LBC Public Hearing) (Chair Ketchum), Tr. 290-91 (November 6, 
2007 LBC Public Hearing) (Commissioner Wilson), Tr. 10-ll, 22 (November 7, 2007 LBC 
Decisional Meeting) (Commissioners Wilson and Chrystal). 
90B Tr. 4-7 (November 6, 2007 LBC Public Hearing). The court notes that these Appellants' 
statement that the LBC deliberations last a little over an hour is not accurate as the Meyer 
Chuck issue was discussed during the LBC's deliberations on the Wrangell petition. 
909 Tr. 8-9 (November 7,2007 LBC Decisional Meeting). Chair Ketchum requested a motion to 
amend the KGB petition to include the Hyder enclave area. The motion was made and seconded. 
Most of the LBC discussion focused on Hyder. These Appellants view the Hyder enclave as th 
critical issue as they stated at p. II of their Reply to the LBC's brief that they would not hav 
appealed if Hyder had been included. 
910 Tr. 22-23 (November 7,2007 LBC Decisional Meeting). Chair Ketchum and Commissione 
Harcharek voted in favor of the motion and Commissioners Wilson and Chyrstal voted agains 
the motion. 
911 Tr. 19-31 (November 7, 2007 LBC Decisional Meeting). The court notes that the idea fo 
such a provision originated with Ms. McPherren (Tr. 19) and it was not something that Mr. 
Boclrnorst had addressed or recommended in DCCED's Preliminary Report. To the contrary, h 
had identified the formation of a Prince of Wales Borough as the triggering event that should 
result in Hyder being annexed into the KGB. R. 521-23. 
912 Tr. 31-36 (November 7, 2007 LBC Decisional Meeting). 
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debate DCCED's constitutional interpretations reflects that they ultimatell J3 agreed 

DCCED.914 

Chair Ketchum's comment during the December 4, 2007 LBC Public Meetin 

that the Attorney General's Office had backed up Mr. Bockhorst's professional views in the pas 

did not show that the LBC was biased in favor of the KGB or otherwise not impartial. Thes 

Appellants have not shown that the LBC had an "exalted" or elevated opinion of Mr. Bockhors 

Dr was otEerwisebiased in favor of accepting his views. Chair KetchUm mane the statement' 

the context of explaining that he had asked Ms. McPherren to include a statement in the LBC' 

Statement of Decision which addressed the allegations concerning Mr. Bocldlorst.915 

expressed the view that Mr. Boclmorst had just been doing his job, Mr. Boclmorst had alway 

acted ethically during their short relationship, and Mr. Bockhorst had expressed his professional 

opinions on the applicable law in the Preliminary Report. He stated that he wanted the record 0 

913 As these Appellants noted, Commissioner Wilson did malce the comment that it was "a littl 
hard" to reconcile DCCED's position in 2008 with its position in 2007. Tr. 17-18. He went 0 

to say that he thought Hyder should remain an enclave. Tr. 18. He later stated that the applicabl 
standards could not be met if Hyder were included in the area proposed for annexation due to th 
lack of ties to the KGB. Tr.34-35. The "little hard" to reconcile comment, in conte",!, show 
that the LBC was deliberating. It does not show that the 2007 Reports could not in fact b 
reconciled with the 1998 Reports on the basis of the distinctions drawn by DCCED in 2007. 
Also, as noted above, Ms. McPherren did not tell the LBC that there had been no importan 
changes to the applicable regulations. 
'" Again, the LBC did not learn about the KGB's annexation petition and the related issues th 
day before at the Public Hearing. The LBC record before the Public Hearing already included 
DCCED's Preliminary and Final Reports, the briefs, and the written comments. DCCED' 
Preliminary Report discussed the constitutional issues in some detail and also discussed wh 
DCCED's analysis differed from DCRA's analysis, and that of the LBC, with respect to th 
KGB's prior annexation petition. And, the City of Craig and POWCAC's comments had 
discussed these matters in some detail. 
91S Tr. 55-56 (LBC's December 4,2007 Public Meeting). 
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1 the time line concerning Mr. BocldlorSt'S involvement to be clear.916 The record, as discussed 

2 above, factually supports Chair Ketchum's comment. 

3 
And what occurred during the November 7, 2007 LBC Decisional Meetin 

4 
demonstrates that the LBC did not have an improper elevated or exalted opinion of Mr. 

5 
BocldlOrst. The LBC rejected Mr. Boclmorst's professional views on the KGB annexation 

6 

petition in two important respects by placing Meyers Chuck in the Wrangell Borough and b 
7 

---ihchiaingtlie 5 -year revisit provision. Moteover;an1otioll to amend the-KGB petition to includ 
8 

9 

10 
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Hyder, a step directly contrary to Mr. Bocldlorst's recommendations, failed on a 2-2 vote. 

These Appellants state tllat Ms. McPherren would have affirmed Mr. Boclmorst' 

recommendations in DCCED's Final Report even if shown that he was wrong. This argurnen 

fails for two reasons. First, it is speculation. Said Appellants rely factually on his being he 

supervisor. They extrapolate from tlmt that she would not have contradicted her boss and ilia 

she did not want to spoil his chances of getting the KGB position. Second, ilie record does no 

support this speculation. Ms. McPherren testified credibly iliat she worked independently, sh 

reviewed ilie entire record, she conducted independent research, she considered all of ili 

comments, and, she prepared DCCED' s Final Report. She also testified that she has worked fo 

tile State of Alaska for 25 years. She appeared during ilie October 2008 Evidentiary Hearing to 

be a competent, experienced, independent person who would have made differen 

recommendations if she had disagreed with Mr. Boclmorst, and who would not have presented 

recommendation to tile LBC iliat she believed was contrary to applicable law in an effort to boos 

916 Chair Ketchum testified credibly during ilie October 2008 Evidentiary Hearing that when h 
mentioned tile Attorney General's Ofiice backing up Mr. Bocldlorst's legal views he wa 
referring to his conversations with tile Attorney General's Office concerning tile Deltan 
petition. Tr. 103-07. 
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Mr. BocldlorSt'S prospects for the KGB job. The record reflects that, after her independen 

review, she agreed with Mr. Bocldl0rst's findings and recommendations. 917 

These Appellants' argument that they have shown a probability of actual bias b 

the LBC based on the totality of the circumstances fails for three reasons. First, they must prov 

actual bias in order to overcome the applicable presumption. Second, they have not prove 

actual bias or lack of impartiality. Third, assuming that the probability of bias standard i 

. applicable, they havellot met this standaid~ 

These Appellants rely on a law clerk analogy which the court noted in its Augus 

12,2008 Memorandum and Order does not apply.9JB The analogy is based on the Alaska Co 

of Appeals' decision in Vaska v. State. 

In Vaska, the Court addressed whether the defendant's conviction should be se 

aside because the trial judge's law clerk was actually biased in favor of the prosecution or had 

substantial personal interest in the outcome of the litigation. The law clerk had been in a sexual 

relationship with a prosecutor and had given another prosecutor in another case, at aro1.\l1d th 

time of Mr. Vaska's trial, a copy of a confidential bench memorandum with a note in which sh 

indicated that she had been fighting battles for the prosecutors. 919 The Court noted the clos 

working relationship between a judge and their law clerk and observed that at some point a la 

clerk's bias for or against a party or potential interest in the outcome of particular litigation "rise 

917 The court notes that, as discussed above, Mr. BocldlorSt has not been shown to have bee 
wrong with respect to the substantive legal questions that are the subj ect of tills appeal. And, in 
any event, DCCED Reports are not binding on the LBC and it is tile LBC wlllch makes th 
decision whetIler to approve or deny a boundary change petition. 
918 Page 5~ n. 17. 
919 955 P.2d at 945. 
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to an intolerable level" where the "judicial decisionrnaldng process comes under reasonabl 

.. ,,9')0 SuspIcIOn. -

The Court stated that a law clerk with actual bias or a substantial personal interest 

in the outcome of the case should not participate in any facet of the case. The Court then stated 

that "[m]ore difficult problems are posed by" situations that do not involve actual bias or conflic 

of interest but the law clerk's relationship with to a party or attorney may give rise to an 

appearance of iriipropriety.921 

The Court determined that the law clerk may have had an actual bias in favor of 

the State. But the record did not reveal whether the law clerk had done significant work on Mr. 

Vaska's case. TIle Court remanded the case to a new trial judge. The Court stated that on 

remand, Mr. Vaska had the burden of showing by a preponderance of the evidence that the la 

clerk was personally biased in favor of the prosecutor who prosecuted him or that the law clerk 

engaged in conduct that created a reasonable appearance of strong personal bias in 
favor of the state - a b~as ~bo:ve and be~~nd philosophical or political bias in 
favor of the government m Crm1illal cases. -

And that if Vaska did so, then his conviction would be set aside unless the State proved by 

preponderance of the evidence that the law clerk t'did not significantly participate in one or mor 

of [the trial court's] ... rulings [in the case].,,92J 

In this case, as discussed above, the record reflects that: Mr. BocldlOrst's on! 

involvement with the KGB's 2006 annexation petition was to prepare DCCED's Prelimin 

Report; the Prelinllnary Report constituted "significant work" on the KGB petition; but he did 

24 920 Id. at 946. 
921 Id. at 947. 

25 
922 Id. 
923 Id. 
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not have an actual bias in favor of the KGB when he did the work and he did not engage in 

conduct that created a reasonable appearance of a strong personal bias in favor of the KGB;924 

when the potential or actual conflict of interest situation later arose he recused himself; he had n 

f'urther involvement with the KGBH petition thereafter; another person with DCCED (i.e. 

another law clerk) took over, prepared the Final Report, and attended the Public Hearing, th 

LBC did not simply adopt all of his conclusions and recommendations in its decision; and, th 

LBC was not biased or paifiill. 

These Appellants nonetheless argue that, per Vaska, there was an appearance 0 

impropriety which violated their due process rights because Mr. Bockhorst did significant wor! 

on the KGB annexation petition and after he had completed the work a potential conflict 0 

interest situation arose involving he and the KGB. Vaska does not support tlus proposition. An 

they have cited no authorities which do support this theory. 

4. Reasonable Basis For Decision 

These Appellants claim that The LBC erred in holding that Article X, § 1 of th 

Alaska Constitution requires the conrt to uphold LBC decisions approving annexations wheneve 

there is a reasonable basis for the decision. 

9" Mr. Bockhorst completed Ius work on the Prelinlloary Report by late June 2007. The KGB 
did not solicit applicants for the position until late July 2007. Mr. Eckert's resignation letter i 
dated June 15,2007. The KGB Borough Assembly publicly accepted Mr. Eckert's resignatio 
during a special meeting the evening of June 25, 2007. There was a related Ketchikan Dail 
News article the next day. The record does not reflect that Mr. Boclchorst was aware of th 
resignation or the KGB Borough Assembly's action at the time. And, even if he were, he ha 
told the Director some 3 months earlier that the KGB had subnlitted a strong petition and oflu 
views on the applicable standards, and he would have had the 160 page Preliminary Repo 
substantially, if not virtually, completed. It is extremely unlikely that he could have sudden! 
changed positions with respect to many of the most critical parts of the Prelinllnary Report, 
completely rewritten substantial portions of the Preliminary Report, and then subnlitted it to th 
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Tins claim does not focus on an LBC holding on the merits of the KGB's 2007 

annexation petition. The claim instead focuse's on the standard of review that tins court should 

use witil respect to DCCED's and the LBC's constitutional interpretations and tile due proces 

claims. These Appellants claim tilat tile com'i: should apply the independent judgment standard 

to bOtil. 

The court applied its independent judgment in reviewing DCCED and the LBC' 

interpretationsiJf tile pertirient provisions milie Alaska Constitution ... The court was tile fac 

finder witil respect to tile due process clainls. The court applied its independent judgment wi 

respect to tile same. 

5. Relief Sought 

Given tile above, tilese Appellants are not entitled to tile relief tiley have requeste 

herein. 

vn. CONCLUSION 

The LBC's decision to approve tile KGB's 2006 armexation petition, as amended. 

is affirmed for tile reasons stated above. 

IT IS SO ORDERED. 

Dated at Ketchikan, Alaska tlns 18th day of February 2010. 

CERTifiCATION 
Copies Dtibted 

Date f2 18, 10 Jl1htJ~ 
Trevor N. Stephens 
Superior Court Judge 

technician for publication by tile end of JlUle 2007. And, whetiler or not he could have done so, 
the court has fOlUld tilat he did not do so. 
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